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Docket Entries 


72 Civ. 232 
a ene PIO arn 


Harotp S. Lez, Eric Ler and Lester Ler, 
Plaintiffs, 
v. 


JosePH KE. Sracram & Sons, Ivc., 
Defendant. 


PROCEEDINGS 
Filed Complaint. Issued Summons. 


Filed stipulation and order extending deft. Jo- 
seph E. Seagram & Sons, Inc.’s time to answer 
complaint to 2/29/72. So ordered. Bauman, J. 

Filed Summons and marshals ret. Served: Jo- 
seph E. Seagram & Sons, Ine. on 1/20/72 by 
Vincent O’Brien, Asst. Gen. Counsel. 


Filed Answer of Joseph EH. Seagram & Sons, Inc. 
to complaint. 


Filed Notice of Deposition. 


Filed Notice of Deposition of deft. Joseph E. 
Seagram & Sons, Ine. by its officers Jack Yog- 
man, et al. 


Filed Notice of Deposition. 


Filed defts Joseph E. Seagram & Sons, Ine. no- 
tice of motion, Re: Add Counterclaims. Ret 
10/3/72. 
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PROCEEDINGS 


Filed Pltffs notice of motion. Re: Amend Com- 
plaint. Ret 10/3/72. 


Filed pltffs memo in support of motion. 


Filed stip & order that Pltffs consent to the grant- 
ing of the motion to Enter Order, attached as 
appendix A by defts. Deft consent to the 
granting of the motion to Amend the Com- 
plaint in this action, attached as appendix B. 
Time to answer the Amended Complaint shall 
begin to run on the date upon which the court 
shall mark this stipulation ‘‘So Ordered’’, 
Time to reply to the counterclaims shall begin 
to run upon service of the answer to the 
Amended Complaint. So Ordered Tenney J. 


Filed memo endorsed on motion papers filed 
9/22/72. Motion granted by consent. So Or- 
dered Tenney J. m/n 


10-10-72 Filed memo endorsed on motion papers filed Sep 
11, 1972, Motion granted by consent (see stip- 
ulation dtd 10/3/72) m/n 


Filed Stip & order that deft Seagram & Son Ine., 
& counterclaimant Capitol City Liquor Co. to 
file an amended answer is extended from 10- 
13-72 to 10-21-72 So Ordered 10-12-72 Ten- 
ney, J. 


10-20-72 Filed Intervenor Counterclaimant Notice to take 
deposition of Phi? Harold S. Lee on 11/14/72, 


10-20-72 Filed defts demand for trial by jury. 


10-20-72 Filed defts Joseph E. Seagram & Sons Amended 
Answer to the counterclaim 


DATE 


10-31-72 
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PROCEEDINGS 


Filed stip & order that the time for the pltfs to 
answer the counterclaim is extended to 11/19/ 
72. So Ordered Tenney J. 


Filed Pltffs reply to the counterclaims. 


Filed Pltffs notice to take deposition of Chester 
Oarter & Jack Boyer on 1/19/73. 


Filed stip and order dismissing all Counter 
Claims Only. Tenney, J. 


Filed Plitffs Interrogs to Deft. 
Filed Deft’s interrogs to pltff. 


Filed Deft’s Notice of motion for summary judg- 
‘ment dismissing amended complaint, ete. ret. 
Rm 1904, 6/9/75. 


Filed Memorandum in support of deft’s motion 
for summary judgment. 


Filed Pltffs’ Proposed Voir Dire Questions. 
Filed Pltffs’ Proposed Jury Instructions. 


Filed Affdvt of Service by David Bender of 
Plitffs’ Proposed Voir Dire Questions upon 
White & Case for Deft. by mail on 6/2/75. 

Filed Affdvt of Service by David Bender of 
Pltffs Proposed Jury Instructions upon White 
& Case, 6/2/75. 

Filed Deft’s Proposed Jury Instructions. 


Filed Deft’s Proposed Voir Dire Exam. 


Filed Pltffs’ Statement pursuant to Gen. Rule 
9(g). 


6-11-75 


6-16-75 


6-17-75 


6-30-75 
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PROCEEDINGS 
Filed Pltffs’ Memorandum in opposition to deft’s 
motion for summary judgment. 
Filed Deposition of John Barth on 10/18/72. 
Filed Deposition of deft. 
Filed Deposition of Edgar Bronfman. 


Filed Deft. Joseph E. Seagram & Sons, Ine. 
Suppl. Affdvt in support of deft’s summary 
judgment motion. 


Filed Deft. Joseph E. Seagram & Sons, Ine. Re- 
ply Memorandum in support of summary 
judgement. 


Filed Opinion #42578. Deft’s motion for sum- 
mary judgment is denied in all respects. Trial 
shall commence as scheduled. So Ordered. 
Tenney, J. (mn) 


Filed Deposition of Pltff Lester Lee, 6/15/72. 
(mn) 


Filed Deposition of Pltff Erie Lee, 6/15/72. (mn) 


Filed one envelope ordered sealed and impounded 
and placed in vault in room 602. Tenney, J. 


Filed Stip & Protective Order. Tenney, J. 


Filed Judgment +75,564— Ordered that the 
pltffs. Harold S. Lec, Erie Lee and Lester Lee 
have judgment against the deft. Joseph E. 
Seagram & Sons, Inc. in the amount of $407,- 
850. on the first claim. Tenney, J. 


Judgment 
entered Clerk. 


Pre-trial held before Judge Penney, 


DATE 

6-16-75 
6-17-75 
6-19-75 
6-20-75 
6-23-75 


§-24-79 


9-16-15 


5-27-7 


Docket Entries 


PROCEEDINGS 

Jury trial begun before Judge Tenney. 

Trial cont’d. 

Trial cont’d. 

Trial cont’d. 

Trial cont’d. 

Trial cont’d. and concluded. Tenney, J. (see 
entry of 6-30-75 above) 

Filed memo. in support of deft.’s motion for judg- 
ment notwithstanding the verdict. 


Filed deft.’s notice of motion for judgment not- 
withstanding verdict and motion for stay of 
exceution of enforcement pending disposition 
thereof ret: (no date). 


Filed Plttfs’ Memoranduin in opposition to deft’s 
post-trial motion seeking judgment notwith- 
standing verdict of a directed verdict. 

Filed transeript of record of yroceedings dated 

} £ 
06-16-79. 

Filed Opinion £44313. Deft’s motion for judg- 
ment u.0.v. must in all respects denied. So 
Ordered. Tenney, J. (mn) 

Filed transcript of record of proceedings 6/16, 
17. 19. 20, 238, 24, 25. 

Filed Deft.’s Notice of appeal from judgment 
entered 6/30/75. (mailed copy to Harold Ss. 
Lee, Bric Lee & Lester Lee on 6/1/76) 

Filed Supersedeas Bond in sum of $452,964.00 
(Insurance Company of North America). 


Filed stipulation & order permitting filing of 
depositions nune pro tune 6-18-75. 
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PROCEEDINGS 
Filed deposition of plff. Harold Lee on date 
2-29-72. 
Filed nunc pro tune 6-16-75 suggestion of death 
under rule 25(a) (1). 


Filed nune pro tune 6-16-75 motion for substitu- 
tion of parties. 


Filed nunc pro tune 6-13-75 Note of Issue. 


Filed memo (plffs) in opposition to motion seek- 
ing directed verdict. 


Filed Deft memo of authorities. 


Filed Deft Supplemental memo of support for 
motion for directed verdict. 


Summons 


UNITED STATES DISTRICT COURT 
For toe SourHern D.strict or New York 


72 Civ. 232 


[Same Titte] 


To the above named Defendant: 


You are hereby summoned and required to serve upon 
the Law Firm gf Malcolm A. Hoffmann, plaintiffs’ attor- 
neys, whose address is 


12 BE. 41st St. 
New York, N. Y. 10017 
(212) 685-0535 


an answer to the complaint which is herewith served upon 
you, within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judg- 
ment by default will be taken against you for the relief 
demanded in the complaint. 


Joun Livincston 
Clerk of Court. 


Date: January 18, 1972 [Seal of Court] 


Note:—This summons is issued pursuant to Rule 4 of the 
Federal Rules of Civil Procedure. 
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UNITED STATES DISTRICT COURT 


SoutHern District or New York 


PLAINTIFFS DEMAND A TRIAL BY JURY 


[Same TiTie] 


Plaintiffs, by their attorneys, the Law Firm of Malcolm 
A. Hoffmann, for their complaint, allege: 


JURISDICTION AND VENUE 


1. This is a civil action for common law breach of con- 
tract, and for threatened, actual and continuing injuries to 
plaintiffs’ business and property in violation of Section 1 
of the Sherman Act, 15 U.S.C. §1. Jurisdiction over the 
First and Second Claims, whereunder the matter in con- 
troversy exceeds $10,000 exclusive of interest and costs, is 
based upon diversity of citizenship. 28 U.S.C. §13832. Ju- 
risdiction over the Third and Fourth Claims arises under 
15 U.S.C. §$15, 26. 


2. Defendant Joseph BE. Seagram & Sons, Inc. (‘‘Sea- 
gram’’) resides, is found and transacts business in the 
Southern District of New York, 15 U.S.C. §22, 28 U.S.C. 
§1391. 


3. (a) Plaintiff Harold S. Lee (hereinafter sometimes 
referred to as ‘‘Lee’’) is a resident of the District of 
Columbia. 
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(b) Plaintiff Eric Lee is a resident of the District of 
Columbia, and is the son of plaintiff Harold S. Lee. 


(c) Plaintiff Lester Lee is a resident of the State of 
Maryland, and is the son of plaintiff Harold 8. Lee. 


4. Upon information and belief, Seagram is a corpora- 
tion incorporated under the laws of the State of Indiana 
and having its principal office and place of business at 375 
Park Avenue in the County of New York, City of New York, 
State of New York. 


First Cuaim 
5. For more than thirty years Lee served the Seagram 
organization in positions of important responsibility. From 
1958 to 1962 he was chief executive officer of Calvert Dis- 


tillers Company (‘‘Calvert’’), a wholly owned subsidiary 
of Seagram. For a period of thirty-six years, Lee dis- 
charged functions of the highest importance to the Sea- 
gram organization and during this long period enjoyed the 
friendship and confidence of the principals of defendant 
company. 


6. For many years Capitol City Liquor Company, Inc. 
(‘Capitol City’’) was a leading wholesale distributor of 
aleoholic beverages in the District of Columbia. Seagram 
was a supplier of alcoholic beverages to, and the majority 
stockholder of, Capitol City. 


7. During the year 1958 Harold S. Lee purchased from 
Seagram its holdings of Capitol City stock in order to in- 
troduce his sons into the liquor distribution business, and 
also to satisfy Seagram’s desire to have a strong and 
friendly distributor outlet in the District of Columbia area 
for Seagram products. 
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8. In conection with the franchise granted to Capitol 
City by Seagram it was understood and agreed that the dis- 
tributor, supposedly independent, could not in any way sell, 
transfer or assign his franchise without the express ad- 
vance consent of defendant. 


9. This condition is imposed by defendant on all dis- 
tributors handling Seagram lines. Because the provision is 
believed suspect under the antitrust laws defendant is un- 
willing to reduce it to writing, but, nevertheless, in all cases 
reaches such agreements orally with its distributors. 


10. By the end of 1958 and thereafter plaintiffs col- 
lectively owned 50% of the stock of Capitol City; the re- 
maining 50% was owned by Lee’s brother (Henry D. Lee) 
and Lee’s nephew (Arthur Lee). 


11. Capitol City was established as a family-controlled 
business and soon prospered. During fiscal year 1970, the 
last full year of its operations, it showed a profit befere 
taxes of approximately $385,000, despite the fact that the 
absence of an affirmation law in the District of Columbia 
restricts profits. 


12. In May 1970 Harold S. Lee and Jack Yogman 
(‘‘Yogman’’), Executive Vice President of Seagram, dis- 
cussed the possible sale of Capitol City to Seagram in 
Yogman’s New York City offices. On behalf of the three 
plaintiffs, Lee expressed a willingness to sell plaintiffs’ in- 
terest in the business if, and only if, Seagram would within 
a reasonable time relocate the three plaintiffs as sole part- 
ners in a similar distributorship. 


13. Approximately one month later, John Barth, a 
Seagram Vice President and Yogman’s assistant, reported 
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to Lee in Washington, D. C. that Seagram was interested 
in negotiating the purchase of plaintiffs’ interest in their 
business. 


14. In or about early June 1970 in New York City Lee, 
acting for the plaintiffs, offered to sell plaintiffs’ interests 
in the distributorship, but only on condition that Seagram 
would within a reasonable time obtain a similar distributor- 
ship for the three plaintiffs. 


15. Yogman immediately accepted, thereby consum- 
mating the transaction. He also stated that he knew of at 
least two wholesale distributorships available for sale (one 
in Rhode Island and one in Minnesota), and that Seagram 
was in control of at least one of these, thereby making it 
clear that Seagram was in a position to perform its obliga- 
tions under this agreement. 


16. In a separate transaction, embodied in a written 
agreement dated August 18, 1970 and a written amendment 
of August 25, 1970, Capitol City conveyed its assets and 
good will to Seagram as of July 31, 1970 for a consideration 
of $2,551,000. Lee remained with the business for several 

months thereafter, as provided in the contract of sale. This 
contract is now fully executed. 


17. On or about September 3, 1970 the assets and good 
will of the distributorship were assigned by Seagram to 
C.C.L.C., Inc. During that same month the Lees changed 
the name of their corporation to Lee Industries, Inc. The 
purpose of keeping the corporate shell in exisisnce was 
to own and operate the distributorship which Seagram had 
promised to the plaintiffs. 


18. Lee, as alleged above, had occupied a position of 
unusual confidence and trust in the Seagram organization, 
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including his five-year service as chief executive officer of 
Calvert. He regarded the principal officers of Seagram not 
only as business acquaintances, but as close personal 
friends. For this reason he conducted his dealings with 
Seagram, both on behalf of plaintiffs in negotiating the 
agreement for a new distributorship, as well as on behalf 
of the five stockholders of Capitol City in negotiating its 
sale, as transactions among friends, even foregoing the 
services of an attorney in both instances. 


19. Much of the consideration plaintiffs received for 
the sale of the assets and good will of Capitol City was 
put into 90-day Seagram commercial paper in order to keep 
plaintiffs’ assets liquid to facilitate their purchase of the 
promised new distributorship. This was done after a rep- 
resentative of Seagram pointed out that even if plaintiffs 


got their new distributorship ‘‘tomorrow,’’ it would take 
90 days to clear up all the details. Other funds of plaintiffs 
were not reinvested so that they might be available as cash 
for the immediately anticipated purchase. 


20. Subsequent to the conveyance of the assets and 
good will of Capitol City to Seagram, Yogman and Edgar 
Bronfman, President and principal owner of defendant, 
reiterated in New York City that Seagram would perform 
its obligation to provide within a reasonable time a distrib- 
utorship for the plaintiffs. Yogman, on June 22, 1971, 
even went so far as to advise Lee’s sons not to get involved 
in any other business. 


21. Acting in reliance upon the representations of Sea- 
gram aforesaid, Lee contacted the owner of the Rhode 
Island distributorship, and twice made appointments pre- 
liminary to negotiate its purchase. Both appointments 
weer broken by the owner who had been informed, once by 
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Yogman, and once by Barth, that Seagram would not con- 
done the sale of the distributorship to plaintiffs. In view 
of the condition requiring the consent of Seagram to the 
transfer of a franchise, as alleged in paragraph 9 above, 
the Rhode Island distributorship could not be sold to plain- 
tiffs or their corporation. 


22. On several occasions Seagram has given plaintiffs 
at least four different excuses why the Rhode Island dis- 
tributorship could not or should not be sold to them. Among 
these excuses are: (a) That distributorship was too small 
to interest them; (b) there were better ones available; (c) 
Seagram had a distributor problem in Boston and wanted 
to transfer a Boston distributor to Rhode Island; (d) the 
Rhode Island distributor wanted to sell to his son-in-law. 


93. This last excuse stated in paragraph 22(d) is the 
current excuse. When Lee pointed out that the Rhode 
Island dealer’s son-in-law lacked the capital with which to 
finance this purchase, Yogman stated that Seagram woul 
help the son-in-law finance the purchase. 


24. The promise to relocate the plaintiffs within a rea- 
sonable time in a similar distributorship has been continu- 
ally reaffirmed by Yogman in New York City after the 
assets and good will of Capitol City were conveyed to Sea- 
gram, and at no time has Seagram repudiated this proviso 
upon which plaintiffs have relied. 


95. On June 22, 1971 Lee, in the presence of his sons, 
informed Yogman that if the plaintiffs were not relocated 
by July 31, 1971 highly adverse tax consequences would 
result. Yogman replied that he would regard July 31, 1971 
as his ‘‘deadline’’. 


96. In order to avoid paying an additional $140,000 in 
taxes, the stockholders of Lee Industries, Inc. liquidated it 
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on September 1, 1971. However, the fact that Lee Indus- 
tries, Inc. was never more than a corporate shell in its year 
of existence meant that the plaintiffs had to pay additional 
taxes on their profit in the sale of Capitol City’s assets and 
good will. The additional taxes to the three plaintiffs en- 
gendered by their reliance on Seagram’s promise made be- 
fore and reiterated after the sale of Capitol City’s assets 
and good will, and the resultant inactivity of Lee Industries, 
Ine. amounted to approximately $340,000. Plaintiffs there- 
by, in reliance on Seagram’s promise reiterated after that 
sale, materially altered their position to their detriment. 

27. Seagram, for no valid reason, has delayed its per- 
formance by unlawfully withholding consent to plaintiffs’ 
attempt to purchase the Rhode Island distributorship, and 
by unlawfully refusing to sell to the plaintiff any of the 
several distributorships which it controls. 


28. By the foregoing acts Seagram has wilfully and 
maliciously breached its agreement with the plaintiffs to 
secure a distributorship for them in return for the sale of 
their interests in their distributorship. 


29. Such breach of contract has damaged plaintiffs in 
an amount as hereinafter demanded. 


Srconp Cua 


30. Paragraphs 1 through 29 are repeated and re- 
alleged. 


31. Plaintiffs have no adequate remedy at law. 


THIRD CLAIM 


32. Paragraphs 1 through 27 are repeated and re- 
alleged. 
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33. The oral agreements between Seagram and its 
distributors deprived the distributors of the exercise of 
their rights to transfer their franchises without Seagram’s 
consent, and constitute unreasonable restraints of trade 
within the meaning of Section 1 of the Sherman Act, 15 
US.C. §1. 


34. Such agreements have directly injured plaintiffs in 
their business or property by preventing them from ac- 
quiring a distributorship with which to fulfill the purpose 
for which their corporation, Lee Industries, Inc., was kept 
in existence. 


35. Such agreements have directly and proximately in- 
jured plaintiffs’ business and propervy in an amount as 
hereinafter demanded, and threaten and continue to do so. 


FourtH CiaIM 
36. Paragraphs 1 through 27, and 33 through 35 are 
repeated and realleged. 
37. Plaintiffs have no adequate remedy at law. 
Wuererore, Harold S. Lee, Eric Lee and Lester Lee 
demand judgment against Seagram as follows: 


(a) Damages with respect to the First Claim in the 
amount of: 


(i) $340,000 for additional taxes necessitated by the fact 
that Lee Industries, Inc., because of defendant’s breach, 
was never permitted to engage in liquor distribution; 


(ii) $192,500 for each year plaintiffs are prevented by 
defendant from acting as its franchisee, beginning Septem- 
ber 2, 1971; and 
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(b) With respect to the Second Claim, an injunction re- 
quiring Seagram to provide, within a reasonable time, a new 
distributorship for the plaintiffs, and restraining Seagram 
from interfering with or in any way frustrating the effectu- 
ation of a purchase of the good will, franchise, assets, or 
other property of any existing Seagram distributor seeking 
to consummate a sale of such property to the plaintiffs; 


(c) Threefold the amount of damages sv «tained under 
the Third Claim: 


(i) $1,020,000, representing threefold $340,000, the addi- 
tional taxes necessitated by the fact that Lee Industries, 
Ine., because of defendant’s unlawful acts, was never per- 
mitted to engage in liquor distribution ; 

(ii) $577,500, representing threefold $192,500, for each 
year during which plaintiffs are prevented by defendant 
from acting as its distributor, beginning September 2, 1971; 

(d) With respect to the Fourth Claim, an injunction re- 
quiring Seagram to provide, within a reasonable time, a 
new distributorship for the plaintiiis, and restraining Sea- 
gram from interfering with or in any way frustrating the 
effectuation of a purchase of the good will, franchise, assets, 
or other property of any existing Seagram distributor scek- 
ing to consummate a sale of such preperty to the plaintiffs ; 


(e) Reasonable attorney’s fees and all costs and dis- 
bursements of this action; 


(f) Such other, further and different relicf which to the 


Court may seem necessary and appropriate. 


New York, N. Y. 
January , 1972 


Law Freo or Matcoutm A. HorrMann 


Matcotm A. HorrMann 


A Member of the Firm 
Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 


Sovurnern District or New YorkE 


[Same Trrie] 


Defendant Joseph E. Seagram & Sons, Inc. (‘‘Sea- 
gram’’), by its attorneys, White & Case, for its answer to 
the complaint herein: 


1. Denies the allegations of paragraph 1 of the com- 
plaint except admits plaintiff purports to base jurisdiction 
on the statutes specified. 


2. Admits the allegations of paragraph 2 of the com- 
plaint. 


3. Denies knowledge or information sufficient to form a 
belief as to the truth of the allegations of paragraph 3 of 


the complaint. 


4. Admits the allegations of paragraph 4 of the com- 
plaint. 


First Cam 


5. Admits that Lee was employed by Seagram for ap- 
proximately thirty years, and that for a time he was an 
official of the Calvert Distillers Company division of Sea- 
gram, and denies every other allegation of paragraph 5 of 
the complaint. 


6. Admits the allegations of paragraph 6 of the com- 
plaint, except denies that Seagram was the majority stock- 
holder of Capitol City. 


Answer 


7. Denies the allegations of paragraph 7 of the com- 
plaint, except admits that in 1959 Seagram sold its interest 
in Capitol City to Lee’s brother, Henry D. Lee. 


8. Admits that defendant has with each of its dis- 
tributors, and during the relevant period had with Capitol 
City, written distributor agreements, each for a term of 
one year, which agreements in part provide that ‘‘ Except 
as otherwise provided in writing, signed by both parties, 
this contract shall not be assignable,’’ and denies every 
other allegation of paragraphs 8 and 9 of the complaint. 


9. Denies the allegations of paragraph 10 of the com- 
plaint. 


10. Denies that the absence of an affirmation law in the 
District of Columbia restricts profits, and denies knowledge 
or information sufficient to form a belief as to every other 
allegation of paragraph 11 of the complaint. 


11. Admits that on one or more occasions prior to the 
summer of 1970 Lee expressed to Yogman a desire to sell 
Capitol City and discussed in Yogman’s New York City 
office the possible sale of Capitol City, and denies every 
other allegation of paragraph 12 of the complaint. 


12. Admits that in June 1970 John Barth, a vice pres- 
ident of Seagram, told Lee in Washington, D.C. that Sea- 
gram then knew of a prospective purchaser fcr Capitol 
City’s business, and denies every other allegation of para- 
graph 13 of the complaint. 


13. Admits that at various times in or about June 1970 
and thereafter in New York City Lee and/or the other own- 
ers of Capitol City, including the other plaintiffs, offered to 
sell the business of Capitol City, and denies every other al- 
legation of paragraph 14 of the complaint. 
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14. Denies the allegations of paragraph 15 of the com- 
plaint. 


15. Admits that by a written letter agreement dated 
August 18, 1970, as thereafter amended and modified in 
writing, dated August 25, 1970, to which agreement refer- 
ence is made for its terms and conditions, Capitol City and 
each of the plaintiffs and the other owners of Capitol City 
individually agreed to sell to Seagram or its assignee all of 
Capitol City’s assets, that thereafter certain of said assets 
were conveyed to the purchaser, that Lee remained with the 
business for a period of time following the closing, and 
that all obligations imposed upon the purchaser by that 
agreement have been fully performed, and denies every 
other allegation of paragraph 16 of the complaint. 


16. Admits that in or about September, 1970, following 


the closing of the aforesaid agreement, Seagram assigned, 
transferred and sold to ©.C.L.C., Inc. those assets con- 
veyed by Capitol City, and denies knowledge or information 
sufficient to :urm a belief as to the allegations of the second 
sentence of paragraph 17 of the complaint, and denies every 
other allegation thereof. 


17. Admits that for a time Lee served as an officer of 
Calvert and that, contrary to requests by Seagram repre- 
sentatives, Lee and the other plaintiffs and other owners 
of Capitol City refused to engage an attorney to represent 
them in connection with the aforesaid agreement (the only 
agreement or transaction between Seagram and the plain- 
tiffs), denies knowledge or information sufficient to form 
a belief as to the truth of the aliegations that Lee regarded 
the principal officers of Seagram not only as business ac- 
quaintances but as close personal friends, and denies every 
other allegation of paragraph 18 of the complaint. 
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18. Admits that following the closing of the aforesaid 
agreement plaintiffs placed certain funds in Seagram com- 
mercial paper, and denies every other allegation of para- 
graph 19 of the complaint. 


19. Denies the allegations of paragraph 20 of the com- 
plaint. 


20. Denies knowledge or information sufficient to ferm a 
belief as to the truth of the allegations that Lee contacted 
the owner of the Rhode Island distributorship and made 
appointments with him which he broke, and denies every 
other allegation © paragraph 21 of the complaint. 


21. Admits that on one or more occasions, in response 
to inquiries by Lee or the other plaintiffs, one or more Sea- 
gram representatives explained that at one time purchase 
of the Rhode Island distributorship by a Boston distributor 
was under consideration and that in the view of said Sea- 
gram representative or representatives the Rhode Island 
distributorship would not be considered acceptable by Lee 
and the other plaintiffs for several reasons, including its 
low profits and lack of growth potential, and denies every 
other allegation of paragraph 22 of the complaiut. 


22. Denies the allegations of paragraphs 23, 24 and 25 
of the complaint. 


23. Denies that plaintiffs altered their position to their 
detriment on the basis of any allegedly unfulfilled promise 
by Seagram, and denies knowledge or information sufficient 
to form a belief as to the truth of every other allegation 
of paragraph 26 of the complaint. 


24, Denies the allegations of paragraphs 27, 28 and 29 
of the complaint. 
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Srconp CLAIM 


95. In answer to paragraph 30 of the complaint, incor- 
porates by reference as if reiterated here paragraphs 1 
through 24 of this answer. 


26. Denies the allegations of paragraph 31 of the com- 
plaint. 
Tutrp CLAIM 


27. In answer to paragraph 32 of the complaint, incor- 
porates by reference as if reiterated here paragraphs 1 
through 24 of this answer. 


28. Denies the allegations of paragraphs 33, 34 and 35 
of the complaint. 
FourtH CiLaim 


29. In answer to paragraph 36 of the complaint, incor- 

a ’ 
porates by reference as if reiterated here paragraphs 1 
through 24 and 28 of this answer. 


30. Denies the allegations of paragraph 37 of the com- 
plaint. 


As AND FoR A First AFFIRMATIVE DEFENSE 


31. The complaint fails to state any claim upon which 
relief can be granted. 


As AND FoR A Seconp AFFIRMATIVE DEFENSE 


32. Plaintiffs have failed to join Capitol City and its 
owners other than the plaintiffs (7.e., Henry D. Lee and 
Arthur Lee) as a party although each of them is a necessary 
and indispensable party under Rule 19 of the Federal Rules 
of Civil Procedure. 
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As AND For A THIRD AFFIRMATIVE DEFENSE 


33. This action is barred by the applicable Statutes 
of Frauds. 


As AND For A FourtH AFFIRMATIVE DEFENSE 
To THE SEconD AND FourtH CLAIMS 


34. On information and belief, plaintiffs have entered 


this Court with unclean hands. 


Wuererore, defendant demands judgment dismissing 
the complaint herein, together with the costs and dis- 
bursements of this action. 


Dated: New York, New York 
February 29, 1972 


Waite & Case 


By /s/ Macponatp Finn 


A Member of the Firm 
Attorneys for Defendant 
Joseph EK. Seagram & Sons, Inc. 
14 Wall Street 
New York, New York 10005 
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Amended Complaint 


UNITED STATES DISTRICT COURT 


SoutHEerN District or NEw York 


——— en 


Harotp S. Les, Ertc Ler and Lester Legs, 
Plaintiffs, 


against 


Josrpa E. Srscram & Sons, Inc., 
Defendant. 


Plaintiffs, by their attorneys, the Law Firm of Maicolm 
A. Hoffmann, for their Amended Complaint, allege: 


JuRISDICTION AND VENUE 


1. This is a civil action for common law breach of con- 
tract, and for threatened, actual and continuing injuries 
to plaintiffs’ business and property in violation of Section 
1 of the Sherman Act, 15 U.S.C. §1. Jurisdiction over the 
First and Second Claims, whereunder the matier is con- 
troversy exceeds $10,000 exclusive of interest and costs, is 
based upon diversity of citizenship. 28 U.S.C. §1332. Ju- 
risdiction over the Third and Fourth Claims arises under 
15 U.S.C. §§15, 26. 


2. Defendant Joseph E. Seagram & Sons, Ine. (‘‘Sea- 
gram’’) resides, is found and transacts business in the 
Southern District of New York, 15 U.S.C. §22, 28 USC. 
§1391. 
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3. (a) Plaintiff Harold S. Lee (hereinafter sometimes 
referred to as ‘‘Lee’’) at the time of filing the Complaint 
in this action was a resident of the District of Columbia, 
and is now a resident of the State of Florida. 


(b) Plaintiff Eric Lee was at the time of filing the Com- 
plaint in this action a resident of the District of Columbia, 
and is now a resident of the State of Massachusetts, and is 
the son of plaintiff Harold S. Lee. 


(c) Plaintiff Lester Lee is a resident of the State of 
Maryland, and is the son of plaintiff Harold S. Lee. 


4. Upon information and belief, Seagram is a corpora- 
tion incorporated under the laws of the State of Indiana 
and having its principal office and place of business at 375 
Park Avenue in the County of New York, City of New 
York, State of New York. 


First Cuaim 


5. For about thirty years Lee served the Seagram or- 
ganization in positions of important responsibility. From 
1958 to 1962 he was the chief executive officer of Calvert 
Distillers Company (‘‘Calvert’’), a wholly owned subsidi- 
ary of Seagram. For a period of about thirty years, Lee 
discharged functions of the highest importance to the Sea- 
gram organization and during this long period enjoyed the 
friend:liip and confidence of the principals of defendant 
company. 


6. For many years Capitol City Liquor Company, Inc. 
(‘‘Capitol City’’) was a leading wholesale distributor of al- 
coholic beverages in the District of Columbia. Seagram 
was a supplier of alcoholic beverages to, and, for several 
years, an important stockholder of, Capitol City. In 1959 
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Lee’s brother Henry D. Lee purchased Seagram’s stock 
interest in Capitol City, having earlier acquired all other 
stock interest in that company. 


7. Thereafter Harold S. Lee, Lester Lee and Eric Lee 
purchased half of Henry D. Lee’s holdings of Capitol City 
in order to introduce Eric Lee and Lester Lee into the 
liquor distribution business, and also to satisfy Seagram’s 
desire to have a strong and friendly distributor outlet in 
the District of Columbia area for Seagram products. 


8, In connection with the franchise granted to Capitol 
City by Seagram it was understood and agreed that the 
distributor, supposedly independent, could not in any way 
sell, transfer or assign his franchise without the express 
advance consent of defendant. 


9. This condition is imposed by defendant on all dis- 
tributors handling Seagram lines in the standard Seagram 
franchise agreement. 


10. By the end of 1960 and thereafter plaintiffs col- 
lectively owned 50% of the stock of Capitol City; the re- 
maining 50% was owned by Lee’s brother (Henry D. Lee) 
and Henry D. Lee’s son (Arthur Lee) and grandchildren. 


11. Capitol City was established as a family-controlled 
business and soon prospered. During fiscal year 1970, the 
last full year of its operations, it showed a profit before 
taxes of approximately $385,000, despite the fact that the 
absence of an affirmation law in the District of Columbia 
restricts profits. 


12. In or about late May 1970 Harold S. Lee and Jack 
Yogman (‘‘Yogman’’) Executive Vice President of Sea- 
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gram, discussed the possible sale of Capitol City to Sea- 
gram in Yogman’s New York City offices. On behalf of 
the three plaintiffs, Lee expressed a willingness to sell 
plaintiffs’ interest in the business if, and only if, Seagram 
would within a reasonable time relocate the three plaintiffs 
as sole partners in a similar distributorship. 


13. In June 1970 John Barth, a Seagram Vice Presi- 
dent and Yogman’s assistant, reported to Lee in Washing- 
ton, D. C. that Seagram was interested in negotiating the 
purchase of plaintiffs’ interest in their business. 


14. In or about early June 1970 in New York City Lee, 
acting for the plaintiffs, offered to sell plaintiffs’ interest 
in the distributorship, but only on condition that Seagram 
would within a reasonable time obtain a similar distributor- 
ship for the three plaintiffs. 


15. Yogman immediately accepted, thereby cosummat- 
ing the transaction. He also stated that he knew of at least 
two wholesale distributorships available for sale (one in 
Rhode Island and one in Minnesota), and that Seagram 
was in control of at least one of these, thereby making it 
clear that Seagram was in a position to perform its obliga- 
tions under this agreement. 


16. In a separate transaction, embodied in a written 


egreement dated August 18, 1970 and a written amend- 
m at of August 25, 1970, Capitol City conveyed its assets 
ana good will to Seagram for a consideration of $2,551,000. 
The closing of this transaction occurred on September 30, 
1970. Lee remained with the business for several months 
thereafter, as provided in the contract of sale to Seagram. 


17. On or about September 30, 1970 the assets and 
good will of the distributorship were conveyed by Seagram 
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to C.C.L.C., Inc. In or about October 1970 the Lees changed 
the name of their corporation to Lee Industries, Inc. The 
purpose of keeping the corporate shell in existence was to 
own and operate the distibutorship which Seagram had 
promised to the plaintiffs. 


18. Lee, as alleged above, had oceupied a position of 
unusual confidence and trust in the Seagram organization, 
including service as chief executive officer of Calvert for 
more than four years. He regarded the principal officers 
of Seagram not only as business acquaintances, but as close 
personal friends. For this reason he conducted his deal- 
ings with Seagram, both on behalf of plaintiffs in negotiat- 
ing the agreement for a new distributorship, as well as on 
behalf of the five stockholders of Capitol City in negotiat- 
ing its sale, as transactions among friends. 


19. Much of the consideration plaintiffs received for 
the sale of the assets and good will of Capitol City was 
put into 90-day Seagram commercial paper in order to 
keep plaintiffs’ asscts liquid to facilitate their purchase 
of the promised new distributorship. This was done after 
a representative of Seagram pointed out that even if plain- 
tiffs got their new distributorship ‘‘tomorrow,’’ it would 
take 90 days to clear up all the details. Other funds of 
plaintiffs in order that they might be available as cash for 
the immediately anticipated purchase, were invested in 
short term certificates of deposit and commercial paper of 
other companies paying substantially less interest than 
highly rated corporate bonds would have paid. 


20. Subsequent to the conveyance of the assets and 
good will of Capitol City to Seagram, Yogman and Edgar 
Bronfman, President and principal owner cf defendant, 
reiterated in New York City that Seagram would perform 
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its obligation to provide within a reasonable time a dis- 
tributorship for the plaintiffs. Yogman, on June 22, 1971, 
even went so far as to advise Lee’s sons not to get involved 
in any other business. 


21. Acting in reliance upon the representations of Sea- 
gram aforesaid, Lee contacted the owner of the Rhode 
Island distributorship, and twice made appointments pre- 
liminarily to negotiate its purchase. Both appointme:'ts 
were broken by the owner who had been informed, once by 
Yogman, and once by Barth, that Seagram would not con- 
done the sale of the distributorship to plaintiffs. In view 
of the condition requiring the consent of Seagram to the 
transfer of a franchise, as alleged in paragraph 9 above, 
the Rhode Island distributorship could not be sold to plain- 
tiffs or their corporation. 


22. On several occasions Seagram has given plaintiffs 
at least four different excuses why the Rhode Island dis- 
tributorship could not or should not be sold to them. Among 
these excuses are: (a) that distributorship was too small 
to interest them; (b) there were better ones available; (c) 
Seagram had a distributorship problem in Boston and 
wanted to transfer a Boston distributor to Rhode Island; 
(d) the Rhode Island distributor wanted to sell to his son- 
in-law. 


23. This last excuse stated in paragraph 22(d) was the 
excuse at the time the Complaint in this action was filed. 
When Lee pointed out that the Rhode Island dealer’s son- 
in-law lacked the capital with which to finance this purchase, 
Yogman stated that Seagram would help the son-in-law 
finance the purchase. 


24. The promise to relocate the plaintiffs within a rea- 
sonable time in a similar distributorship was continually 
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reaffirmed by Yogman in New York City after the assets 
and good will of Capitol City were conveyed to Seagram, 
and at no time prior to the filing of the Complaint in this 
action did Seagram repudiate this proviso upon which 
plaintiffs relied. 


25. On June 22, 1971 Lee, in the presence of his sons, 
informed Yogman that if the plaintiffs were not relocated 
by July 31, 1971 highly adverse tax consequences would 
result. Yogman replied that he would regard July 31, 1971 
as his ‘‘deadline’’. 


26. In order to avoid paying an additional $140,000 in 
taxes, the stockholders of Lee Industries, Inc. on Septem- 
ber 1, 1971 divested it of substantially all its assets. How- 
ever, the fact that Lee Industries, Inc. had never been more 
than a corporate shell meant that the plaintiffs had to pay 


additional taxes on their profit in the sale of Capitol City’s 
assets and good will. The additional taxes to the three 
plaintiffs engendered by their reliance on Seagram’s prom- 
ise made before and reiterated after the sale of Capitol 
City’s assets and good will, and the resultant inactivity of 
Lee Industries, Inc. amounted to approximately $340,000. 
Seagram’s promise to relocate the Lees was made before 
and after the sale. Seagram was informed and understood 
that this representation was at the heart of the entire 
transaction, which would not have been entered into with- 
out it. Plaintiffs further relied on Seagram’s promise te 
the same effect reiterated after that sale, and materially 
altered their position to their detriment because of it. 


27. Seagram, for no valid reason, has delayed its per- 
formance by unlawfully withholding consent to plaintiffs’ 
attempt to purchase the Rhode Island distributorship, and 
by unlawfully refusing to sell to the plaintiff any of the 
several distributorships which it controls. 
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28. By the foregoing acts Seagram has wilfully and 
maliciously breached its agreement with the plaintiffs to 
secure a distributorship for them in return for the sale of 
their interest in their distributorship. 


29. Such breach of contract has damaged plaintiffs in 
an amount as hereinafter demanded. 


Sreconp CLAIM 


30. Paragraphs 1 through 29 are repeated and realleged. 


31. Plaintiffs have no adequate remedy at law. 


Tuirp CLAIM 


32. Paragraphs 1 through 27 are repeated and realleged. 


33. ‘The oral agreements between Seagram and its dis- 
tribuiors deprived the distributors of the exercise of their 
rights to transfer their franchises without Seagram’s con- 
sent, and constitute unreasonable restraints of trade with- 
in the meaning of Section 1 of the Sherman Act, 15 U.S.C. 


§1. 


34. Such agreements have directly injured plaintiffs in 
their business or property by preventing them from ac- 
quiring a distributorship with which to fulfill the purpose 
for which their corporation, Lee Industries, Inc., was kept 
in existence. 


35. Such agreements have directly and proximately in- 
jured plaintiffs’ business and property in an amount as 
hereinafter demanded, and threaten and continue to do so. 


Sin 
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Fourtsa CLam 


36. Paragraphs 1 through 27, and 33 through 35 are 
repeated and realleged. 


37. Plaintiffs have no adequate remedy at law. 


Wuererort, Harold 8. Lee, Eric Lee and Lester Lee 
demand judgiuent against Seagram as follows: 


(a) Damages with respect to the First Claim in the 
amount of: 


(i) $340,000 for additional taxes necessitated by the 
fact that Lee Industries, Inc., because of defendant’s 
breach, was never permitted to engage in liquor distribu- 
tion; 


(ii) $325,000 for each year plaintiffs are prevented by 
defendant from acting as its franchisee, beginning Septem- 
ber 2, 1971; and 


(b) With respect to the Second Claim, an injunction 
requiring Seagram to provide, within a reasonable time, 
a new distributorship for the plaintiffs, and restraining 
Seagram from interfering with or in any way frustrating 
the effectuation of a purchase of the good will, franchise, 
assets, or other property of any existing Seagram distribu- 
tor seeking to consummiate a sale of such property to the 
plaintiffs ; 


(c) Threefold the amount of damages sustained under 
the Third Claim: 


(i) $1,020,000, representing threefold $340,000, the addi- 
tional taxes necessitated by the fact that Lee Industries, 
Inc., because of defendant’s unlawful acts, was never per- 
mitted to engage in liquor distribution; 


(ii) $1,155,000 representing threefold $385,000, for each 
year during which plaintiffs are prevented by defendant 
from acting as its distributor, beginning September 2, 1971; 
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(d) With respect to the Fourth Claim, an injune ion re- 
quiring Seagram to provide, within a reasonable ‘me, a 
new distributorship for plaintiffs, and restraining Seagram 
from interfering with or in any way frustrating the effectu- 
ation of a purchase of the good will, franchise, assets, or 
other property of any existing Seagram distrivutor seeking 
tc consummate a sale of such property to the plaintiffs; 


(e) Reasonable attorney’s fees and all ecsts and dis- 
bursements of this action; 


(f) Such other, further and different relief which to the 
Court may seem necessary and appropriate. 


New York, N. Y. 
Sept. 21, 1972 


Law Firm or Matcoum A. HorrmMann 


Maucotm A. Horrmann 


A Member of the Firm 
Attorneys for Plaintiffs 
12 East 41st Street 
New York, N. Y. 10017 


(212) 685-0535 


AFFIRMATIVE DEFENSES: 


L. Failure to state a claim on which relief can be 
granted. 


Failure to join in dispensable parties. 
Statute of Frauds. 


Unclean hands. 
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Answer to Amended Complaint and Counterclaim 


UNITED STATES DISTRICT COURT 


SouTHEeRN Districr or New York 


72 Civ. 232 C. H. T. 


ene ea ere <i YE 


Harotp S. Lez, Eric Ler and Lester Les, 


Plaintiffs, 
against 


Josrepu BE. Szacram & Sons, Inc., 


Defendant, 
and 


Carito. Ciry Liquor Company, Inc., 
Intervenor 
Counterclaimant, 
against 


Artur Lez, Henry D. Lee and Les Inpustrigs, Inc., 


Counterclaim 
Defendants. 


Defendant, Joseph E. Seagram & Sons, Inc. (‘‘Sea- 
gram’’), by its attorneys, White & Case, for its answer 
to the amended complaint herein: 


1. Denies the allegations of paragraph 1 of the amended 
complaint except admits plaintiff purports to base juris- 
diction on the statutes specified. 
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2. Admits the allegations of paragraph 2 of the 
amended complaint. 


3. Denies knowledge or information sufficient to form a 
belief as to the truth of the allegations of paragraph 3 of 
the amended complaint. 


4. Admits the allegations of paragraph 4 of the amended 
complaint. 


First Cuatm 


5. A mits that Lee was employed by Seagram for ap- 


proximately thirty years, and that for a time he was an 
official of the Calvert Distillers Company division of Sea- 
gram, and denies every other allegation of paragraph 5 of 
the amended complaint. 


6. Admits that Capitol City Liquor Company, Inc. 
(‘‘Capitol City’’) was a leading wholesale distributor of 
alcoholic beverages in the District of Columbia for a num- 
ber of years and that for several years Seagram was a stock- 
holder of, and supplied alcoholic beverages to, Capitol 
City, and denies knowledge or information sufficient to form 
a belief as to the truth of every other allegation of para- 
graph 6 of the amended complaint. 


7. Denies knowledge or informati n sufficient to form 
a belief as to the truth of the allegation that Harold S. Lee, 
Lester Lee and Eric Lee purchased half of Henry D. Lee’s 
holdings in Capitol City and denies every other allegation 
of paragraph 7 of the amended complaint. 


8. Admits that defendant has with each of its dis- 
tributors, and during the relevant period had with Capitol 
City, written distributor agreements, each for a term of one 
year, which agreements in part provide that ““Hixcept as 
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otherwise provided in writing, signed by both parties, this 
contract shall not be assignable,’’ and denies every other 
allegation of paragraphs 8 and 9 of the amended complaint. 


9. Denies that it has knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph 10 of the amended complaint. 


10. Denies that the absence of an affirmation law in the 
District of Columbia restricts profits, and denies knowledge 
or information sufficient to form a belief as to every other 
allegation of paragraph 11 of the amended complaint. 


11. Admits that on one or more occasions prior to the 
summer of 1970 Lee expressed to Yogman a desire to sell 
Capitol City and discussed in Yogman’s New York City 
office the possible sale of Capitol City, and denies every 
other allegation of paragraph 12 of the amended com- 
plaint. 


12. Admits that in June, 1970, John Barth, a Vice Pres- 
ident of Seagram, told Lee in Washington, D.C. that Sea- 
gram then knew of a prospective purchaser for Capitol 
City’s business, and denies every other allegation of para- 
graph 13 of the amended complaint. 


13. Admits thai at various times in or about June, 1970, 
and thereafter, in New York City, Lee and/or the other 
owners of Capitol City, including the other plaintiffs, of- 
fered to sell the business of Capitol City, and denies every 
other allegation of paragraph 14 of the amended complaint. 


14, Denies the allegations of paragraph 15 of the 
amended complaint. 


15. Admits that by a written letter agreement dated 
August 18, 1970, as thereafter amended and modified in 
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writing, dated August 25, 1970, to which agreement refer- 
ence is made for its terms and conditions, Capitol City and 
each of the plaintiffs and th» other owners of Capitol City 
individually agreed to sell to Seagram or its assignee all 
of Capito! City’s assets, that thereafter certain of said 
assets were conveyed to the purchaser, that Lee remained 
with the business for a period of time following the closing, 
and that all obligations imposed upon the purchaser by that 
agreement have been fully performed, and denies every 
other allegation of paragraph 16 of the amended complaint. 


16. Admits that in or about September, 1970, following 
the closing of the aforesaid agreement, Seagram assigned, 
transferred and sold to C.C.L.C., Inc. those assets conveyed 
by Capitol City, and denies knowledge or information suf- 
ficient to form a belief as to the allegations of the second 
sentence of paragraph 17 of the amended complaint, and 
denies every other allegation thereof. 


17. Admits that for a time Lee served as an officer of 
Calvert, denies knowledge or information sufficient to form 
a belief as to the truth of the allegations that Lee regarded 
the principal officers of Seagram not only as business ac- 
quaintances but as close personal friends, and denies every 
other allegation of paragraph 18 of the amended complaiit. 


18. Admits that following the closing of the aforesaid 
agreement plaintiffs placed certain funds in Seagram com- 
mercial paper, and denies every other allegation of para- 
graph 19 of the amended complaint. 


19. Denies the allegations of paragraph 20 of the 
amended complaint. 


20. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations that Lee contacted 
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the owner of the Rhode Island distributo~ship and made ap- 
pointments with him which he broke, and denies every other 
allegation of paragraph 21 of the amended complaint. 


21. Admits that on one or more occasions, in response 
to inquiries by Lee or the other plaintiffs, one or more 
Seagram representatives explained that at one time pur- 
chase of the Rhode Island distributorsbij; by a Boston dis- 
tributor was under consideration and that io the view of 
said Seagram representative or representatives the Rhode 
Island distributorsh'p would not be considered aeceptable 
by Lee and the other plaintiffs for severai reasons, includ- 
ing its low profits and lack of growth potential, and denies 
every other allegation of paragraph 22 of the amended 
complaint. 


22. Denies the allegations of paragraphs 23, 24 and 25 
of the amended complaint. 


93. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in the 
first two sentences of paragraph 26 cf the amended com- 
plaint, and denies every other allegation of said paragraph 
of the amended complaint. 


24. Denies the allegations of par: raphs 27, 28 and 29 
of the amended complain’ 


Srcorp Cua 


25. In answer to paragrapi 8 of the amended com- 
plaint, incorporates by reference as if reiterated here para- 
graphs 1 through 24 of this amended answer. 


26. Denies the allegaiions of paragraph 31 of the 
amended complaint. 
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Turrp CLAIM 


27. In answer to paragraph 32 of the amended com- 
plaint, incorporates by reference as if reiterated here para- 
graphs 1 through 24 of this amended answer. 


28. Denies the allegations of paragraphs 33, 34 and 35 
of the complaint. 


FourtH Cia 


29. In answer to paragraph 36 of the amended com- 
plaint, incorporates by reference as if reiterated here para- 
graphs 1 through 24 and 28 of this amended answer. 


30. Denies the allegations of paragraph 37 of the 
amended complaint. 
As AND For A First AFFIRMATIVE DEFENSE 


31. The amended complaint fails to state any ciaim 
upon which relief can be granted. 


AS AND FoR A SECOND AFFIRMATIVE DEFENSE 


32. Plaintiffs have failed to join Capitol City and its 
owners other than the plaintiffs (7.e., Henry D. Lee and 
Arthur Lee) as a party although cach of them is a necessary 
and indispensable party under Rule 19 of the Federal Rules 
of Civil Procedure. 


As AND Fork A THtrp AFFIRMATIVE DEFENSE 


33. This action is barred by the applicable Statutes of 
Frauds. 


As AND For A FourrH AFFIRMATIVE DEFENSE TO THE 
Seconp anp FourtH Cuaris 


34. On information and belief, plaintiffs have entered 
this Court with unclean hands. 


[By stipulation and Order dated March 19, 1973, all 
counterclaims in this action were dismissed with prejudice.] 
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Defendant’s Notice of Motion for 
Summary Judgment 


UNITED STATES DISTRICT COURT 


Soutuern District or New YorK 
[Same TitLe] 


Puease Take Notice that on June 9, 1975, or as soon 
thereafter as counsel can be heard, defendant will move 
this Court before the Honorable Charles H. Tenney, United 
States District Judge, at the United States Courthouse, 
Foley Square, New York, New York, Room 1904, upon the 
pleadings filed herein, the affi'avit of Macdonald Flinn, 
sworn to May 20, 1975, the exhibits annexed thereto, the 
transcripts of the depositions of each of the plaintiffs, and 
the attached Rule 9(g) Statement, for summary judgment 
pursuant to Rule 56, F.R.C.P., dismissing the amended 
complaint on the grounds that eech cause of action asserted 
therein fails to state a claim wpou which relief can be 
granted and that defendant is en‘iied to judgment as a 
matter of law, and for such other and further relief as 
may appear just and proper. 


Dated: New York, New York 
May 20, 1975 


Waits & Case 


By /s/ Macdonald Flinn 


A Member of the Firm 
Attorneys for Defendant 
Joseph E. Seagram & 
Sons, Inc. 
To: 


Ture Law Firm or Matcorm A. Horrmann 
Attorneys for Plaintiffs 
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Statement Pursuant to Rule 9(g) 


UNITED STATES DISTRICT COURT 


SouTHERN District or New YorK 
(Same TrtLe] 


Pursuant to Rule 9(g) of the General Rules of this 
Court, defendant Joseph E. Seagram & Sons, Ine. submits 
the following statement of material facts as to which there 
is no genuine issue to be tried. 


1. Plaintiffs collectively owned 50 percent of the stock 
of Capitol City Liquor Company, Inc., a Washington, wD. C. 
distributor of alcoholic beverages including those of de- 
fendant and other suppliers. 


2. During the summer of 1970, an agreement was nego- 
tiated by which the plaintiffs and their relatives, who 
owned the other 50 percent of Capitol City’s stock, agreed 
to sell to defendant or its assignee Capitol City’s assets 
and good will for approximately $2,500,000. That agree- 
ment was reduced to writing, dated August 18, 1970, and 
thereafter amended in writing, dated August 25,1970. This 
sale was closed on September 30, 1970. 


3. Defendant’s franchise agreements with its distribu- 
tors have provided at all relevant times that defendant’s 
franchises can not be transferred or assigned without its 
written consent. 


Dated: New York, New York 
May 20, 1975 
Waitt & CasE 


By /s/ Macdonald Flinn 


A Member of the Firm 

Attorneys for Defendant 

Joseph E. Seagram & 
Sons, Inc. 
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Affidavit of Macdonald Flinn in Support 
Defendant’s Motion 


UNITED STATES DISTRICT COURT 


SoutHern District or NEw YORK 


[Same Tithe] 


State of New York 
County of New York 


Macponautp Furnn, being sworn, says: 


1. I ama member of the firm of White & Case, attor- 
neys for Joseph E. Seagram & Sons, Ine. in tbis action, 
and I am familiar with the facts and previous proceedings 
herein. I make this affidavit in support of defendant’s me- 
tion for summary judgment dismissing the amended ec: 
plaint in its entirety. 


2. This action was commenced by the filing of the orig- 
inal complaint on January 20, 1971. With defcndant’s 
consent, on September 22, 1972, plaintiffs filed an amended 
complaint, a copy of which is annexed hereto as Exhibit A. 
Defendant’s answer to the amended complaint was filed on 
October 20, 1972, and a copy is annexed hereto as Exhibit B. 


3. Plaintiffs have answered the bulk of defendant’s 
interrogatories, and those interrogatories and their an- 
swers are annexed hereto as Exhibit C. By agreement of 
counsel for the parties, these answers have not been sworn 
to pending completion of plaintiffs’ responses to the few 
remaining interrogatories, which deal primarily with dam- 
age issues. 
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4. Exhibits D and E annexed to this affidavit are, re- 
spectively, an agreement, dated August 18, 1970, covering 
the sale to defendant of the assets of Capitol City Liquor 
Company, Inc., and an amendment thereto dated August 
25, 1970. 


5. In April, 1972, defendant and the distributor to 
whom it sold the assets of Capitol City brought suit against 
the plaintiffs and the other stockholders of Capitol City in 
the United States District Court for the District of Colum- 
bia (Civil Action No. 738-72) based upon the sale of Capitol 
City. Pursuant to the motion of plaintiffs, that Washing- 
ton action was dismissed upon the condition that plaintiffs 
not contest a motion in this action by defendant to amend 
its answer in this New York action solely by way of adding 
as a counterclaim the claims made in the Washington Ac- 
tion and adding certain parties on both sides. In support 
of plaintiffs’ motion in the Washi. zton action the affidavit 
of Harold S. Lee was filed, and the first two pages of that 
aflidavit (being all that defendant’s connsel have in their 
files) are annexed hereto as Exhibit F. In addition, the 
affidavit of David Bender, Esq., of counsel to plaintiffs, 
was filed in the Washington action in support of plaintiffs’ 
motion there, and it is annexed hereto as Exhibit G. 


6. Finally, defendant files with this motion copies of 
the full transcript of the deposition of each of the plaintiffs, 
Harold 8S. Lee, taker. on June 16, 1972; Eric Lee, taken on 
June 15, 1972; and Lester Lee, taken on June 15, i372. 


/s/ Macdonald Flinn 


(Sworn to Mey 20, 1975.) 


Exhibit A Annexed to Affidavit of Macdonald Flinn 
Amended Complaint 


(Printed herein at page 28a.) 


Exhibit B Annexed to Affidavit of Macdonald Flinn 


Answer to Amended Complaint and Counterclaim 


(Printed herein at page 33a.) 


Exhibit C Annexed tc Affidavit of Macdonald Flinn 


Plaintiffs’ Answers to Defendant’s Interrogatories 


(Omitted pursuant to agreement by the parties.) 


Exhibit D Annexed to Affidavit of Macdonald Flinn 
August 18, 1970 Contract to Sell Capitol City 


* 


(As shown herein as Plaintiffs’ Exhibit 7 at page E 32.) 


* Printed in Exhibit Volume bound separately. 
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Exhibit E Annexed to Affidavit of Macdonald Flinn 
August 25, 1970 Amendment to Contract 


[LETTERHEAD OF] 


JOSEPH E. SEAGRAM & SONS, INC. 
375 Park Avenue, New York, N.Y. 10022 


August 25, 1970 


Capitol City Liquor Company, Inc. 
645 Taylor Street, N.E. 
Washington, D.C. 


Dear Sirs: 


We are writing wiiu reference to our Letter Agreen 
dated August 18, 1970. 
In consideration of the mutual promises herein contained 


and other good and valuable consideration, the receipt of 
which is hereby acknowledged, said Agreement of August 
18, 1970 is amended and modified as follows: 


1. Paragraph 1 shall be amended to read that all due 
consideration shall be given to the advice and coun- 
sel of Granet and Granet with regard to book value 
computations. In the event of discrepancies be- 
tween Price Waterhouse and Granet and Granet 
computations, Joseph E. Seagram & Sons, Ine. 
shall have absolute and final discretion to determine 
the binding figures. 


. Paragraph 2 shall read that lessee is to be liable for 
maintenance as well as taxes and that Lessor’s ob- 
ligations in connection with said lease are to be 
restricted to structural repairs and replacements. 
Lessee agrees to maintaiu insurance in the amount 
of $750,000 on the building together with liability 
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insurance and will name Lessors as co-beneficiaries 
of said policies. 


Paragraph 8 shal! he stricken in its entirety and in 
lieu thereof it should read that the consideration of 
$2,513,000 shall be placed in escrow on Angust 31, 
1970 with Riggs National Bank. At the closing 
said consideration shall be adjusted for changes in 
book value pursuant to paragraph 1 of this Agree- 
ment. Seller shall be entitled to any interest earned 
on said escrow balance. 


Paragraph 4 shall be stricken in its entirety. 


Paragraph 6f shall be amended to read that should 
staf 

the corporation commence liquidation in less than 
6 months and fail to retain at least $500,000 in net 
assets, all shareholders of Seller agree to personally 
guaranty performance of all warranties, covenants, 
represents {tions and agreements contained herein. 


Paragraph 9 shall be amended to read that notwith- 
standing the coutent thereof, no adjustment shall 
be made for any decrease in book value attributable 
solely to operating losses not to exceed $5,000 in- 
curred duriug the month of August 1970. 


Paragraph 11 shall be amended to read that the clos- 
ing will take place on or about the day after the 
transfer of Seller’s liquor licenses is effective. Said 
closing in any event shall not be defer1ed more than 
6) days from the date hereof with the understand- 
ing that the effective date remains July 31, 1970. 


The closing of said sale of assets is conditioned upon, 
and shall not occur until, Chester Carter’s new corporation, 
C.C.L.C., Ine. is approved as a licensee by the federal and 
local authorities. Inasmuch as said approval cannot be 
obtained unti. sometime in Septembre 1970, the considera- 
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tion shall be placed in escrow in Riggs National Bank, 
Washington, D.C. on August 31, 1970 so that you will receive 
interest from said date regardless of the actual closing date. 

If the foregoing correctly sets forth your understanding 
of these amendments and modifications, please so signify by 
signing in the space provided below. 


Very truly yours, 
Josep E. Szacram & Sons, ive, 
By Haroip FIELDSTEEL 


Accepted and agreed to this 
25th day of August 1970 


Caprro, Crry Liquor Company, Ino. 


By /s/ Haroip 8. “rE 


/3/ Haroun S. Une 
(A) Semaine 


individually 


/s/ Asruur L. Lee 
Individually 


/s/ Henry I. Les 


——y 


Individually 


/3/ Lester A. Lee 
Si OTERO: 


Individually 


/s/ Ento R. Lez 
Individually 
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Affidavit of Harold S. Lee 


UNITED STATES DISTRICT COURT 
For tHe District or CoLuMBIA 
Civil Division 
Civil Action No. 738-72 (Smith, J.) 


—t ee 


JosepH E. Sracram & Sons, Inc., and ano., 
Plaintiffs, 
v. 


Haroitp 8. Les, et al., 
Defendants. 


State oF FiLoripa ) 
County or Vouusia ) ss.: 


Haroxp S. Ler, being duly sworn, deposes and states: 


1. For about twelve years prior to 1970, along with my 
sons (Lester Lee and Eric Lee), my brother (Henry PD. Lee) 
and my nephew (Arthur Lee), I owned and operated in the 
District of Columbia, a liquor distributorship, known as 
Capitol City Liquor Corporation. 


2. In the Spring of 1970 my two sons and I began nego- 
tiating with Joseph E. Seagram & Sons, Ine. for the sale 
to Seagram of the assets and good will of this distributor- 
ship. 
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3. Asa condition of this proposed sale, Seagram agreed 
to relocate my two sons and me within a reasonable time as 
sole proprietors of a similar distributorship located else- 
where. 


4, In the summer of 1970 my sons, my brother, my 
nephew and I sold the assets and good will of Capitol City 
to Seagram for a sum in excess of $2,000,000. 


5. Since we had conveyed the right to use the name 
“Capitol City’’, we then changed the name of our corpora- 
tion to Lee Industries, Inc. The purpose of keeping the 
corporation in existence was to hold the funds received from 
the sale, and to operate the promised new distributorship. 


6. Seagram thereafter, in contravention of its agree- 
ment, consistently and permanently refused to obtain 
another distributorship for my sons and me. 


7. In January 1972 my sons and I sued Seagram in 
the United States District Court for the Southern District 
of New York, for breach of Seagram’s agreement to obtain 
another distributorship for us. Attached as Exhibit A to 
this Affidavit is a copy of the Complaint in that action. 


8. In April 1972 Seagram and Capitol City filed this 
action in the District of Columbia against my two sons, my 
brother, my nephew and me, as well as against Lee In- 
dustries, Inc. The Complaint alleges that in selling Capitol 
City’s assets to Seagram, the five individual defendants 
fraudulently misrepresented material facts; it also alleges 
that the defendants breached that contract. Attached as 
Exhibit B to this Affidavit is a copy of the Summons and 
Complaint served on me on Saturday, April 15, 1972, at 
4201 Cathedral Avenue N.W., Washington, D. C. * * * 


* * * 
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Exhibit G Annexed to Affidavit of Macdonald Flinn 
Affidavit of David Bender 


UNITED STATES DISTRICT COURT 
For tHe Districr ofr CoLUMBIA 
Civil Division 


Civil Action No. 738-72 (Smith, J.) 


RE Gof 


JosEPH EK. Seacram & Sons, Inc. and ano., 
Plaintiffs, 


against 


Haroxp §. Les, et al., 
Defendants. 


State of New York ) 
County of New York ) ss.: 


Davip Brenver, being duly sworn, deposes and says: 


1. I am associated with the Law Firm of Maleolm A. 
Hoffmann, attorneys for defendants in this action, and I 
am a member of the Bar of the District of Columbia. I have 
personal knowledge of the events in this litigation described 
herein, and set forth all other facts based upon belief and 
information from our clients. 


2. I submit this affidavit in support of the motion by 
defendants Harold S. Lee, Lester A. Lee, and Lee In- 
dustries, Inc. to dismiss or stay this action, and to quash 
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service of the summons and complaint en Lee Industries, 
Inc. 


3. For several years prior to 1970 Harold 8. Lee, Lester 
A. Lee, Eric Lee, Henry D. Lee and Arthur Lee (‘‘the five 
Lees’’) owned and operated a liquor distributorship 
through Capitol City Liquor Corporation, in the District 
of Columbia. At or about the time of the transactions in. 
volved herein Capitol City Liquor Corporation changed its 
name to Lee Industries, Inc. (‘‘Lee Industries’’). Lee In- 
dustries is a Delaware corporation. 


4, In or about September 1970 the five Lees sold the 
assets and good will of Capitol to Seagram for a sum in 
excess of $2,000,000. As part of the agreement, Seagram 
promised to locate Harold S. Lee, Lester Lee, and EHrie 
Lee (the ‘‘three Lees’’) in another distributorship. 


5. Within a few days thereafter, Seagram assigned the 
assets and good will of the distributorship obtained from 
the five Lees to CCLC, Inc., which on 15 October 1970 
changed its name to Capitol City Liquor Corporation 
(‘‘Capitol’’). Seagram owns all of the preferred stock of 
Capitol, and is entitled to an annual preferred distribution 
of 5% thereon, as well as a redemption of $100,000 annually, 
to the extent such funds are legally available. Capitol has 
$1.6 million of authorized preferred stock. 


The New York Action 


6. In January of 1972 Harold S. Lee, Erie Lee and 
Lester A. tcc (the ‘‘three Lees’’) sued Joseph E. Seagram 
& Sons, Inc. in the United States District Court for the 
Southern District of New York (72 Civ. 232) (‘‘the New 
York action’’). A copy of the complaint in that action is 
attached to the affidavit of Harold S. Lee submitted in sup- 
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port of this motion. This law firm fias at all times repre- 
sented the three [« s in that action. 


7. Claims I and II of that action seek damages and in- 

junctive relief, respectively, for Seagram’s breach of the : 
agreement made with the three Lees to relocate them with- 
in e reasonable time as sole proprietors of a liquor dis- 
tributorship located outside the District of Columbia. Such 
agreement was a material term of the five Lees’ agreement 
~6 sell their distributorship in the District of Columbia. The 
elscms in the New York action arise solely out of the trans- Wy 
action of sale of the liquor distributorship to Seagram. 


8. Seagram filed an answer on or about 29 Feb. 1972, 
generally denying the material allegations of the complaint 


and alleging four affirmative defenses. AD ‘ 
at 
R ihe 
The District of Columbia Action 3 
‘ 
9. In April of 1972 Seagram and Capitol Liquor Cor- N 
poration filed this action (the ‘‘District of Columbia ac- Koy 


tion’’). A ecpy of the Complaint is included in Exhibit B ts 
to the affidavit of Harold S. Lee in support of this motion. 


10. Claim I of this complaint alleges that the six de- 
fendants perpetrated a fraud upon plaintiffs in connection 
with the sale to Seagram of the assets of the liquor dis- 
tributorship. Plaintiffs allege that the fraud consisted of 
defendants’ knowingly withhoiding information that an im- 
portant franchisor had cancelled its franchise agreement 
with the liquor distributorship. 


11. Claim II of this complaint charges that this alleged 
misrepresentation also constitutes a breach of the contract 
of sale. Claims I and II arise solely out of the transaction 
of sale of the Lees’ distributorship to Seagram. 
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12. It appears clear that plaintiffs in the District of 
Columbia action have joined parties different from those 
in the New York action in an effort to prevent transfer of 
the case to New York. These are Henry D. Lee, Arthur 
Lee, and Lee Industries, Inc. as defendants as well as 
Capitol, as plaintiff. The District of Columbia action, how- 
ever, was clearly brought by Seagram in the District to 
harass the Lees for having brought an action in New York. 


13. We expect to be authorized by two individual de- 
fendants not joining in this motion (Uenry D. Lee and 
Arthur Lee) to represent to the Court that they consent 
to be joined in the New York action in order that the 
claims asserted here may be pressed as the compulsory 
counterclaims. A third defendant not joining in this mo- 
tion (Eric Lee) has already given such consent, so the net 


result will be that all six defendants in this action will 
represent that they will not oppose a motion by Seagram 
to amend its New York answer by adding counterclaims 
embodying the two claims alleged in th: Complaint here; 
and also that they will not oppose the joinder of Capitol 
as a New York defendant for the purpose of prosecuting 
these counterclaims. 


Service 


14. Service on Lee Industries was attempted when a 
deputy U.S. Marshal served process op Milford Schwartz 
on 21 April 1972. Mr. Schwartz was na ied as its registered 
agent in Lee Industries’ Certificate of Authority to trans- 
act business in the District of Columbia. However, on 3 
November 1971 Lee Industries had fiied a Certificate of 
Withdrawal with the District of Columbia Commissioners. 
In that certificate Lee Industries revoked the authority of 
Mr. Schwartz and consented that service be made on the 
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Commissioners. Since that date Lee Industries has not 
been licensed to do, and on informatior. and belief, has not 
been doing, business in the District of Columbia. Neither 
the Recorder of Deeds, nor the Superintendent of Corpora- 
tions, had been served in this action as of noon on May 25, 
1972, nor has any process been received in the mail from 
the Commissioners. Accordingly, defendants request that 
service on Lee Industries be quashed. 


/s/ Davin BENDER 
Sworn to before me this 
25th day of May, 1972. 


Epwarp A. WooLLeyY 
Notary Public 


Edward A. Woolley 
Notary Public, State of New York 
No. (ILLEGIBLE) 
Qualified in Westchester County 
Cert. Filed in New York County 
Commission expires June 30, 1974 


5da 


Plaintiffs’ Proposed Jury Instructions 
UNITED STATES DISTRICT COURT 


Sournern Districy or New York 


[Same TitTLe] 


Preliminary Statement 
The abbreviated citations used herein reference the fol- 
lowing works (the case authorities cited therein have been 
omitted) : 
ABA—ABA Section of Antitrust Law, Antitrust Civil 
Jury Instructions (1972) 
FJPI—Devitt and Blackmar, Federal Jury Practice 
and Instructions (2d ed. 1970) 


NYPJI—Association of New Yurk Supreme Court 
Justices, New York Pattern Jury Instructions— 
Civil (2d ed. 1974) 


Plaintiffs respectfully request the Court to instruct the 
jury as follows: 

* * * 

24. It is permissible for an expert witness to answer 
hypotketical questions based on assumptions. But answers 
based on assumptions are only reliable if the record sup- 
ports the assumptions. If you find that the assumptions 
on which the experts based their opinions are not valid, or 
are inconsistent with the evidence, or inconsistent with com- 
mon sense, then you must disregard the opinion. You may 
accept or reject, in whole or in part, the opinions expressed 
by any expert witness. [ABA oar 


* * od 
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26. The plaintiffs assert two claims for damages. In 
the first claim, plaintiffs seek to recover damages from de- 
fendant’s claimed breach of contract. Plaintiffs contend 
they entered into an agreement with defendant to sell their 
interest in Capitol City if defendant in return, within a 
reasonable time, would provide for plaintiffs a Seagram 
distributorship whose purchase would require roughly the 
amount of capital obtained by plaintiffs for their interest 
in Capitol City, and which distributorship would be in a 
location acceptable to plaintiffs. Defendant denies liability, 
however, and claims that it was under no obligation to 
obtain such a distributorship for plaintiffs. The burden is 
upon plaintiffs to prove the existence of the alleged agree- 
ment. [NYPJI 4:1]. 


27. Linstruct you that if you find an oral agreement as 
plaintiff has alleged, that such an agreement is just as 
binding as if it had been in writing. [Brewood v. Cook, 207 
F.2d 439 (D.C. Cir. 1953); Hicks v. Bush, 10 N.Y. 2d 487, 
925 N.Y.S. 2d 34 (1962); Gem Corrugated Box Corp. v. 
National Kraft Container Corp., 427 F.2d 499 (2d Cir. 
1970) ; Minichiello v. Royal Business Funds Corp., 18 N.Y. 
2d 521, 277 N.Y.S. 2d 268 (1966), cert. denied, 389 U.S. 820, 
88 S.Ct. 41 (19€7).] 


28. In order for plaintiffs to prevail, such an agreement 
need not have been made by defendant in express language; 
it may be implied from the conduct of the parties. It is 
not enough, however, that plaintiffs hoped or expected that 
defendant would provide a distributorship for them. In 
order for plaintiff to prevail on its contract claim, you must 
find either: (1) that defendant in express language said 
that if plaintiffs would see their interest in Capitol City, 
defendant in return would provide for them a Seagram 
distributorship financially and geographically acceptable 
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to them; or (2) that before selling Capitol City, plaintiffs 
made clear to defendant that if plaintiffs sold Capitol City, 
defendant in ieturn would be required to provide for them 
an acceptable distributorship, and that defendant there- 
after by purchasing Capitol City conducted itself in such 
a manner that its assent to that contention may fairly be 
inferred. 

If you find that defendant either in express language or 
by its conduct promised that if plaintiffs sold their interest 
in Capitol City, defendant in return would provi ide for 

plaintiffs an acceptable Seagram distributorship, then 

your verdict will be for plaintiff. If you find that neither 
in express language nor by conduct did defendant make 
such a promise, then you must consider the following 
question. [NYPJI 4:1]. 


ro 
oda 


Defendant’s Proposed Jury Instructions 


UNITED STATES DISTRICT COURT 
SoutHern District or New York 


72 Civ. 232 (CHT) 


_—_——OEE ee 


Haroutp S. Les, Ertc Lee and Lester Ler, 


Plaintiffs, 
against 


JoserH EK. Spacram & Sons, Inc., 
Defendant. 


Defendant, Joseph E. Seagram & Sons, Ine. offers for 
consideration herewith a proposed set of jury instructions. 


Dated: New York, New York 
June 2, 1975 


Respectfully submitted, 


Waite & Casez 
Attorneys for Defendant 
Joseph E. Seagram & Sons, Ine. 
14 Wall Street 
New York, New York 10005 


Of Counsel: 
Macdonald Flinn 
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DEFENDANT’s REquESTED INSTRUCTION No. 1 


Ladies and Gentlemen of the Jury— 

You have been chosen and sworn as jurors in this case 
to try the issues of fact presented by the evidence. Now 
that you have heard all of the evidence, heard all of the 
arguments of counsel, it becomes My duty to give you the 
instructions of the Court as to the law applicable to this 
ease, and it is your duty as jurors to follow the law as I 
state it to you in these instructions and to apply the rules 
of law to the facts as you find them irom the evidence in the 
case. 

You are to perform your duty as jurors without bias or 
prejudice as to any party. The law does not permit you to 
be governed by sympathy, prejudice, or public opinion. 
Both the parties and the publie expect that you will care- 
fully and impartially consider all the evidence in the case, 
follow the law as stated by the Court, and reach a just 
verdict, regardless of tne consequences. 

You are not to single out one instruction alone as stating 
the law, but must consider the instructions as a whole. 

Neither are you to be concerned with the wisdom of any 
rule of law as stated by the Court. Regardless of any opin- 
ion you may have as to what the law ought to be, it would 
be a violation of your sworn duty to base a verdict upon any 
other view of the law than that given in the instructions of 
the Court; just as it would be a violation of your sworn 


duty, as judged of the facts, to base a verdict upon anything 


but the evidence in the case. 

[A substantially similar charge was given in Hawatian 
Oke & Liquors, Ltd. v. Joseph E. Seagram & Sons, Inc., 272 
F.Supp. 915 (D. Hawaii 1967); rev'd 416 F.2d 71 (9th Cir.), 
cert. denied, 396 U.S. 1062 (1969); in N. W. Elec. Power 
Corp. v. Maloney Elec. Co,, Civil No. —— (W.D. Mo. 1964); 
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in Farmington Dowel Products Co. v. Forster Mfg. Co., 297 
F.Supp. 924 .D. Me. 1969), modified 421 F.2d 61 (1st Cir. 
1970) ; in Sonken-Galambea Corp. v. Aluminum Co. of Amer- 
ica, Civil No. 14,376 (W.D. Mo. 1966); and in Estate of 
LeBarow.v. Rohm & Haas Co., 441 F.2d 575 (Sth Cir. 9713. 
and is reprinted in ABA Antitrust Civil Jury Insiructions 
132-33 (1972).] 


Identification of the Partie 


DreFrenvant’s Requestep Instruction No. 2 


The case before us has three plaintiffs. By this time 
you are familiar with their identitv. They are Harold S. 
Lee, by his estate for he is now deceased, and his sons, 
Lester and Eric, These plaintiffs collectively owned 50% 
of the stock of a company called Capital City Liquor Com- 
pany, Inc., a Washington, D.C. distributor of alcoholic bev- 
erages. They have been represented by Mr. Hoffmann in 
this action. 

The defendant is Joseph E. Seagram & Sons, Inc., a cor- 
poration that manufactures and nationally distributes alco- 
holic beverages. The defendant Seagram has been repre- 
sented by Mr. Flinn. 


[A similar charge is given in New York Pattern Jury 
Instructions 1:2 at p. 12.] 


General Charges 


DerenpDant’s Regvestep Instruction No. 3 


This case should be considered and decided by you as an 
action between persons of equal standing in the community 
of equal worth, and holding the same or similar stations in 
life. The law does not distinguish persons on the basis of 
wealth; all persons stand equal before the law, and are to be 
dealt with as equals in a court of justice. When we speak 
of persons, for the purposes of this case corporations are 
to be considered in the same standing as persons. 
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Now, as I said, a corporation is entitled to the same fair 
trial at your hands as if it were a private person. All 
persons, including corporations, no matter what the total 
sales are or what the total income may be, whether it is in 
the hundreds of millions or in the zeros or whether it had 
losses—it doesn’t make any difference—all of them must 
stand equal before the bar of justice and are to be dealt 
with as equals in this Court. 

The defcndant in this case is a corporation and it is en- 
titled to the same fair and unprejudicial treatment that any 
individual would receive under like circumstances. 


[A substantially similar charge was given in Hawaiian 
Oke € Liquors, Ltd. v. Joseph E. Seagram & Sons, Inc., 272 
F.Supp. 915 (D. Hawaii, 1967, rev'd 416 F.2d 71 (9th Cir.), 
cert. denied, 396 U.S. 1062 (1969), reprinted in ABA Anti- 
trust Civil Jury Instructions 139-40 (1972).] 


Explanation of Pleadings 


Derenpant’s Requestep Instrrction No. 4A* 


Litigation in a lawsuit like this starts with a formal 
statement by the plaintiffs, which is called a complaint. It 
is an outline by specification of what they claim the defend- 
ant has done that entitles them to a recovery from the de- 
fendant. Under the established procedures the one against 
whom the complaint is asserted is required to respond to 
-the complaint with another formal document called an an- 
swer. A complaint is not evidence, it is merely the formal 
paper that starts the litigation. It entitles the plaintiffs 
to come before this Court and attempt to prove the claims 
and charges that are made in the complaint. 


* May be withdrawn, depending on course of the trial. 
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Explanation of Pleadings 


Drrenpant’s Requestep Instruction No. 4B 


It is the practice in this Court (to read the pleadings to 
the jury) (to allow the jury to take the pleadings to the jury 
room). 

The pleadings consist of the plaintiffs’ amended com- 
plaint and the defendant’s amended answer. 

What is said in the pleadings is not evidence. The 
purpose of the pleadings is to set forth the contentions of 
the parties as to the facts of the case, and to determine what 
issues of fact are in dispute between them. It is for you to 
determine whether the claims made in the pleadings have 
been established by the evidence, to the extent that they are 
not admitted. 


[A similar charge is contained in Federal Jury Practice 
and Jury Instructions, §80.21]. 


Basic Explanation of Claims 


DEFENDANT’s Reqvuestep Instruction No. 5 


In this case plaintiffs have asserted two different claims. 
I will discuss each of these separately in greater detail 
later. Basically, however, the two claims are these: 


The first of the claims is one for damages for a claimed 
breach of contract by the defendant Seagram. As to cer- 
tain facts, there is no dispute between plaintiffs and the 
defendant. They agree that the plaintiffs offered to sell 
their interests in their distributorship business. As to that 
basic transaction there is no dispute and, indeed, there is a 
written contract to that effect. Plaintiffs, however, claim 
that their offer to sell their interest in the business was 
made on an oral condition, agreed to by Seagram, that 
Seagram within a reasonable time after the sale and pur- 
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chase of the Capitol City distributorship would obtain a 
similar distributorship for tke three plaintiffs. The de- 
fendant denies that any such condition or promise was made 
to induce the sale of the business, or in return for the 
plaintiffs’ promise to sell their interest. The defendant 
claims, instead, that without any legal obligation, in re- 
sponse to requests by the plaintiffs, it said it would try to 
assist the plaintiffs in finding a new distributorship. 

Plaintiffs also assert a second claim. It is a claim that 
the defendant’s agreements with its distributors that de- 
prive those distributors of their right to transfer their 
franchises from the defendant to other persons without 
Seagram’s consent violate the antitrust laws. The defend- 
ant’s position with respect to this question is that such 
requirements, by themselves, do not violate the antitrust 
laws and there is no evidence that Seagram has used these 
provisions in any way that would be conduct in violation 
of those laws. 


Burden of Proof: General 


Derenpant’s Requestep Instruction No. 6 


Now the action is brought by the plaintiffs and the 
burden is upon the plaintiffs to prove their case. In order 
to warrant a verdict in their favor on either claim, the 
plaintiffs must prove every element of that claim. If plain- 
tiffs have not met their burden on any one element of that 
claim, then you must find for the defendant on that claim. 

All the allegations necessary to enable the plaintiffs to 
recover must be proved by the plaintiffs by a preponderance 
of the credible evidence. What does ‘‘preponderance of the 
credible evidence’’ mean? It means the greater weight of 
the evidence and the quality of the evidence, rather than 
quantity merely. It means that for plaintiffs to succeed, 
the evidence to suprort their position must be believable, 
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more credible, than that urged in support of the defendant’s 
position. The fact that the plaintiffs charge the defendant 
with a failure to perform a legal contract or v1 antitrust 
violations does not place any burden upon the uefendant to 
rebut those charges by the introduction of any proof, unless 
‘and until the plaintiffs shall have presented competent 
proof to support their charges made against the defendant. 

It is not enough for the plaintiffs to introduce evidence 
which leaves it a matter of speculation as to ¥-hether or not 
their case has been proved. Plaintiffs have to remove the 
case from the field of speculation and prove their case by 
the greater weight of the credible evidnece. If they fail to 
do so, they are not entitled to recover. If plaintiffs’ proof 
leaves you in a position where you cannot determine wheth- 
er their allegations have been proved or not proved, then 
you nuust also find for the defendant. 

[Substantially similar charges were given in Kenmore- 
Louis Theatre Inc. v. Loew’s Boston Theatres, Inc., Civil 
No. 59-184-J (D. Mass. 1963), reprinted in ABA Antitrust 
Civil Jury Instructions 118 (1972), in Siegfried v. Kansas 
City Star Co., 193 F.Supp. 427 (W.D. Mo. 1961), aff’d, 298 
F.2d 1 (8th Cir.), cert. denied, 369 U.S. 819 (1961), re- 
printed in ABA Antitrust Civil Jury Instructions 113 
(1972); and in Delaware Valley Marine Supply o. vy. 
American Tobacco Co., 184 F.Supp. 440 (E.D. Pa. 1960), 
aff’d, 297 F.2d 199 (3d Cir. 1961), cert. denied, 269 U.S. 839 
(1962); Pacific Lanes, Inc. v. Washington State Bowling 
Proprietors Ass’n, Civil No. 5381 (W.D. Wash. 1956), and 
Park Neponset Corp. v. Smith, 258 F.2d 452 (1st Cir. 1958), 
reprinted in ABA Antitrust Civil Jury Instructions 113-14 
(1972).] 
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Conflicting Inferences 


Derenpant’s Reqvestep Instruction No. 7 


Often two inferences may reasonably be drawn from 
the same facts, one pointing to wrongful purpose or con- 
duct, and the other to innocent purpose or conduct. In that 
circumstance, it is your duty to infer that which indicates 
innocent conduct. This would mean that when the infer- 
ences are in balance, there is not that preponderance re- 
quired for you to accept the inference in the plaintiffs’ 
favor. 


[Velasco Products Co. v. Lloyd Roofing as indicated in 
ABA Antitrust Civil Jury Instructions, p. 162.] 


Burden of Proof: Applied to 
the Claims 


a. Contract 
b. Necessity of a Contract 


Derenpant’s Requsstep Instruction No. 8 


Let me apply these general statements to each of the 
elaims in this lawsuit. 

In the contract claim, the burden is upon the plaintiffs 
to prove that it was a condition that Seagram promised to 
provide a new distributorship before they would agree to 
sell the Washington distributorship. Plaintiffs must prove 
that this was the nature of the agreement, and that their 
entry into the agreement to sell the Washington distributor- 
ship was in reliance upon the promise by the defendant that 
it would find the plaintiffs a new distributorship. 

Though a promise of the kind that plaintiffs claim was 
made here need not have been in writing, I do instruct you 
that you may not infer the existence of such a promise from 
any testimony or evidence that relates solely to a post-sale 
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expression of a moral commitment by Seagram to find the 
plaintiffs a new distributorship. I also instruct you that 
you may consider the fact that all other terms of the agree- 
ment between the plaintiffs and the defendant were in writ- 
ing, and only this alleged promise is not included in the 
agreement. 

It is not enough for the plaintiffs to prove that a promise 
was made by the defendant or one of its representatives to 
the plaintiffs that the defendant would obtain for the plain- 
tiffs an opportunity to purchase a substitute distributorship 
within a reasonable time. You must also find that this 
promise was given by the defendant through one of its rep- 
resentatives in return for, or as an inducement for, the 
plaintiffs to agree to sell their interest in the business. If 
you do not find that this was done, then you should, with 
respect to the claims for a breach of contract, find for the 
defendant. 


Evidence on Oral Agreement 


Derenpant’s Reqvestep Instruction No. 8A 


In determining whether the alleged oral promise was 
made before the written contract was signed you may con- 
sider both the direct and circumstantial evidence that has 
been offered. Direct evidence is testimony of an eye- 
witness. Circumstantial evidence is the proof of a chain of 
circumstances pointing to the existence or non-existence of 
a certain fact. The law makes no distinction between direct 
and circumstantial evidence, but simply requires that you 
find the facts in accordance with the preponderance of the 
evidence in the case, both direct and circumstantial. There- 
fore, in determining the existence or non-existence of the 
alleged oral promise before the si gning of the contract, you 
must weigh not only the direct testimony of the parties but 
also the proof offered that Henry D. Lee and Arthur Lee, 
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Harold Lee’s brother and nephew, did not require as a 
condition of the sale of their 50% of Capitol City a promise 
of a new distributorship. 


[A similar instruction in part was given in Federal Jury 
Practice and Instructions §71.02.] 


Limits to Seagram 
Power over Distributors 


Derenpant’s Requestep Instruction No. 9 


As a matter of law, I instruct you that the defendant 
could not compel any of its independent distributors to sell 
their distributorship to the plaintiffs. Similarly, even if 
one or more of its distributors were willing to sell its dis- 
tributorship, the defendant could not tell such distributors 
the price or any other terms on which they must sell their 


distributorship. 

Even if you find that the defendant promised to obtain 
a similar distributorship for the three plaintiffs within a 
reasonable time, before you can find the defendant liable 
for breach of that contract you must also find that the plain- 
tiffs have proven that one or more distributors with a 
Seagram franchise, whom defendant knew wanted to sell, 
would have agreed to sell to plaintiffs at a price and on 
terms they would have accepted. 


[See Justice v. Lang, 42 N.Y. 494 (1870).] 
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Necessity for Definiteness 
in Terms of Oral Contract 


Derenpant’s Requrstep Ivstruction No. 10 


Before you miy find that there existed an oral agree- 
ment between the parties, you must find that the alleged 
understanding between the parties had certain definite 
terms, to wit, a time limit by which Seagram had to find a 
new distributorship, requirements as to the location and 
size of the distributorship, whether the distributorship had 
to have been profitable in the preceding years, a range or 
limit as to the purchase price for the new distributorship, 
and a requirement that the plaintiffs be able to purchase an 
entire distributorship as opposed to only a part of one. 


[Royal Bank of Canada v. Williams, 222 N.YS. 425, 
220 App. Div. 603 (1927).] 


Contract—Nevessity for Breach 


Derenpant’s Requestep Instruction No. 11 


If you find that the defendant promised that if the 
plaintiff sold their Washington distributorship then the 
defendant would in turn find a new distributorship for the 
plaintiffs, you must next determine whether there was any 
failure on the part of the defendant to do what it promised 
to.do and which, under the law I have just given you, it was 
obligated to do. 

Unless you find that with respect to each of the so-called 
elements that I have just discussed—that is (a) the exist- 
ence of a contract a term of which was that the defendant 
would find a second distributorship for the plaintiffs within 
a reasonable time, which promise was consideration for or 
an inducement for plaintiffs to sell their business, and (b) 
that the failure of the defendant to perform the promise 
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so made—then you need not consider the question of dam- 
ages. 

If you find that the plaintiffs have met the required 
burden of proof by a preponderance of the evidence that the 
defendant made such a promise, and failed to perform as 
promised, then you should next consider whether it resulted 
in any damage to the plaintiffs and, with respect to each 
plaintiff if you find that that plaintiff was damaged, what 
uhe amount of such damage is. 

If you decide that the plair:tiffs have proved their right 
to recover, then they are entitled to your verdict and a ver- 
dict for damages on the particular claim involved. If they 
have not proved a right to recover, you will go no further, 
and that ends the case. Only if you conclude that plaintiffs 
are entitled to recover will you consider the subject of 
damages and their measure. 


Second Count: 
Antitrust Allegations 


Derenpant’s Reguestep Instruction No, 12 


Plaintiffs’ second claim is for an alleged violation of 
Section 1 of the Sherman Act, by reason of an admitted 
provision in defendant’s franchise agreements with its 
distributors. 

Those agreements, pursuant to which defendant sells 
its aleoholic bevereges in return for the distributors’ agree- 
ment to sell and promote defendant’s brands, require the 
distributor to obtain defendant’s written consent to the 
assignment or transfer of that franchise agreement in the 
event the distributor sells his business to a third party. 
Plaintiffs claim that such a requirement violates the anti- 
trust laws. 

As a matter of law, I instruct you that such a provision, 
by itself, does not violate the antitrust laws. Section 1 of 
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the Sherman Act does not condemn every agreement that 
restrains the trade of one of the parties to the agreement. 
The restraints that are prohibited are unreasonable re- 
straints. The restraint must be evaluated to determine 
whether it is reasonable or unreasonable. In doing so, you 
may consider the following factors: first, the nature of 
the particular industry involved; second, facts which are 
peculiar to the industry involved; third, the nature of the 
restraint and its effect, actual and probable; fourth, the 
history of the restraint; and fifth, the reasons for adopting 
the particular practice which is alleged to be a restraint. 
Defendant, like any other supplier, has the right to choose 
with whom it will do business for such legitimate purposes 
as seeking to protect its good will, trademarks, brands and 
name, to insure that its distributors are honest and will 
pay their bills, to obtain distributors in whom the defend- 
ant has confidence as to their ability to effectively promote 
and sell the products, and so on. 

To unreasonably restrain interstate trade and com- 
merce means to interfere unreasonably, that is, with the 
purpose or effe:t of unreasonably restraining competition, 
in the ordinary, usual and freely competitive pricing and 
distribution system of the open market. Only unreason- 
able restraints are prohibited. Only if you find that plain- 
tiffs have proven that defendant has used the requirement 
of its consent to transfer of its franchise for an anticom- 
petitive purpose, such as achieving a monopoly or unrea- 
sonably restraining competition, in price or otherwise, can 
you find any violation of the antitrust laws. 


[A substantially similar charge in part was given in 
Pacific Lanes, Inc. v. Washington State Bowling Proprie- 
tors Ass’n., Civil No. 5381 (W.D. Wash. 1965).] 
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Rule of Reason 


Derenpant’s Requestep Instruction No. 13 


In considering whether the defendant’s conduct is prop- 
er or not, I charge you that it is not a violation of the 
antitrust laws for any person to refuse to deal with an- 
other, so long as that decision is made by the party who 
refuses to deal on a unilateral basis. Generally, the law 
permits a seller to select its customers, and so he may 
usually sell or refuse to sell as he sees fit (Westcoast 
Broadcasting Co. v. Jerrold Electronics, 341 F.2d 653 (9th 
Cir. 1965), cert. denied, 382 U.S. 817 (1965), at ABA Anti- 
trust Civil Jury Instructions, p. 75). A manufacturer 
ordinarily is entitled to select his distributors and give 
exclusive distributorships without violating the law. But 
the right to select one’s customers is a right that may be 
exercised only when agreements with others that unrea- 
sonably restrain trade are absent. You must decide under 
the evidence whether defendant’s exercise of the right to 
refuse to sell to a purchaser of a distributorship has been 
shown to be an unreasonable restraint of trade. 


Causation 


Derenpant’s Requestep Instruction No. 14 


If you find that defendant violated the antitrust laws, 
before you can consider awarding damages, you must also 
find that the plaintiffs have established by a preponderance 
of the evidence that the injury sustained was proximately 
caused by an antitrust violation of the defendant. Defend- 
ant claims that the plaintiffs were not injured by the actions 
of the defendant, in violation of the antitrust laws, but 
that any injury sustained by any plaintiff resulted from 
a failure of the defendant to violate the antitrust laws. 
This is an issue which you must decide based on the evi- 
dence in this case. 
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In other words, the law requires proof of a causal con- 
nection between any antitrust violation and the injury to 
plaintiffs’ business. For the plaintiffs to recover damages, 
it is not enough to show that the defendant violated the 
i we law, but it is also necessary for the plaintiffs to 
est@lish by a fair preponderance of the evidence that the 
wrong done proximately resulted in or was the proximate 
cause of ascertainable damages to its business and prop- 
erty. If the injury to the piaintiff was proximately caused 
by something other than the defendant’s wrongful action, 
then the plaintiffs have not established causation and you 
must find for the defendant. 

Plaintiffs must prove that injury to their business was 
a certain result of some wrong done by the defendant, and 
that their damages were definitely attributable to the wrong. 


[A substantially similar charge was given in Conken- 
Galamba Corp. v. Aluminum Co. of America, Civil No. 
14,376 (W.D. Mo. 1966); reprinted in ABA Antitrust Civil 
Jury Instructions, 179 (1972).] 


List of Witnesses 


Derenpant’s Reqvesten Instruction No. 15 


You are familiar with the events that occurred in the 
course of the trial. For your recollection I shall name the 
witnesses who appeared before you and the names of those 
whose depositions were read to you on both sides. There 
were —— [number] witnesses in all. 

The first to testify was [ete.] 
In addition, there were the following additional persons 
who appeared here to testify before you. 


In addition, the deposition, that is the sworn testimony 
taken in accordance with the rules of the Court, of the 
deceased Harold Lee, was also read to you. 
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Instructions as to What 
Constitutes Evidence 


DeErenpant’s Reqvestep Instruction No. 16 


Statements and arguments of counsel are not evidence 
in the case, unless, of course, made as an admission or 
stipulation of fact. When the attorneys on both sides stip- 
ulate or agree as to the existence of a fact, the jury must, 
unless otherwise instructed, accept the stipulation as evi- 
dence, and regard that fact as conclusively proven. 

Unless you are otherwise instructed, the evidence in tue 
case consists of the sworn testimony of the witnesses, ce- 
gardless of who may have called them; and all exhibits 
received in evidence, regardless of who may have produced 
them; all facts which may have been admitted or stipulated; 
and all applicable presumptions stated in these instructions. 


[Sonken-Galamba Corp. v. Aluminum Co. of America, 
Civil No. 14,3876 (W.D. Mo. 1966), ABA Antitrust Civil 
Jury Instructions, p. 143.] 


Use of Depositions 


DEFENDANT’s Regvestep Instruction No. 17 


In the present trial testimony of absent witnesses was 
read to you by way of deposition. If the person’s deposi- 
tion was read to you concerning a certain subject, you may 
not infer that had he been called as a live witness his testi- 
mony on that subject would have differed from the deposi- 
tion testimony which was read to you. (N. W. Electric 
Power Corp. v. Maloney Electric Co., (W.D. Missouri, 1964), 
at ABA Antitrust Civil Jury Instructions, p. 119). Al- 
though it is certainly true that you cannot see such a witness 
who gives you a deposition, this does not mean that you 
should refrain from assessing credibility of such a witness 
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to the extent that you can in accerdance with the rules that 
I will now discuss with you. 


[Substantially the same charge in part is contained in 
Federal Jury Practice and Instructions §72.02.] 


Credibility of Witnesses 


Derenpant’s Requestep Instruction No. 18 


In determining what the facts are in this case you 
necessarily will have to pass upon the credibility of the 
witnesses, especially as to matters about which there is a 
conflict in testimony. You are the sole judge of the credi- 
bility uf the witnesses. In determining which witnesses you 
are going to believe and to what extent you are going to 
believe them, how much weight you will give the testimony 
of each witness, you should bring into play the experience 
that you have acquired about mankind all your lives. It is 
impossible to enumerate all the factors that go into a deter- 
mination of whether or not a witness on the stand is telling 
the truth. By telling the truth I do not limit myself to 
intentional misrepresentation Ly a witness. Those things 
do happen, but not as often as some people might think. 
Witnesses may not tell the truth, although they think they 
are telling the truth, because of a failure of memory, or 
because their observation of what took place was not com- 
plete or accurate, or because of the passage of time, or be- 
cause they are testifying to one transaction among many. 

Consider also the manner in which each witness testified, 
whether he impressed you as being truthful, whether he 
showed any bias or prejudice toward one side of the ease or 
the other, whether he has any interest in the outcome of the 
case, and whether his testimony was reasonable in light of 
all the evidence in the case. 

Every witness who has testified here, including the wit- 
ness whose deposition testimony was read to you, has or 
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had an interest in the outcome of this litigation, either for 
one side or for the other. An interested witness is not 
necessarily unworthy of belief, but it is one, among a num- 
ber of factors which you may consider in determining what 
weight to give to the testimony of any witness having such 
an interest. 

You should also keep in mind with respect to the testi- 
mony of any witness whether they are testifying from their 
own personal knowledge of the transaction or situation or 
if they are testifying about a subsequent report or an event 
or transaction that has been made to him by others, or a 
subsequent statement made by anybody with respect to an 
earlier event. In each instance, in determining whether a 
statement made by a witness should be given full credit, 
you must consider in addition to the interest of the witness 
your own understanding provided by the evidence of the 
circumstances under which the witness obtained the infor- 
mation about which he testifies. You must take into consid- 
eration the character of the witness, his intelligence, his 
capacity for expressing himself, what his opportunity was 
for observation and for knowing the things he talks about; 
bearing all of these things in mind you then are to decide 
whether that witness has been able to and has in fact given 
you the truth with respeet to any particular factual matter. 

There have been instances in this ease where your atten- 
tion has been called to what are known in the law as prior 
contradictory statements. 

The credibility of a witness may be attacked by intro- 
ducing evidence that on some former occasion, such as his 
deposition before trial, he made a statement or acted in a 
manner inconsistent with his testimony in this case on a 
matter material to or related to the issues. Evidence of 
this kind may be considered by you in connection with all 
the other facts and circumstances in evidence with the 
weight to be given to the testimony of that witness. 
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Inconsistencies or discrepancies in the testimony of a 
witness or between the testimony of different witnesses, 
may or may not cause you to discredit or disbelieve such 
testimony. In weighing the effect of a discrepancy, con- 
sider whether it pertains to a matter of importance or an 
unimportant detail, and whether the discrepancy results 
from innocent error or wilful falsehood. 

If you believe any witness has been impeached and thus 
discredited, it is your exclusive province to give the testi- 
mony of that witness such credibility, if any, as you may 
think it deserves. You may disregard all or any part of 
his testimony. You are the sole judge of that. 


[A substantially. similar charge was given in Adams 
Dairy Co. v. St. Lowis Dairy Co., 260 F.2d 46 (8th Cir. 
1958), reprinted in ABA Antitrust Civil Jury Instructions, 
p. 120 (1972) ; a similar charge in part was given in Clem- 


ents v. McGraw-Hill Publishing Co., Civil No. 143-51 (S.D. 
N.Y. 1964), reprinted in ABA Antitrust Civil Jury Instruc- 
tions, p. 119 (1972).] 


Charge Against Speculation 


Derenpant’s Requestep Instruction No. 19 


You must not indulge in speculation or conjecture under 
any circumstances, nor hastily nor lightly draw inferences 
or conclusions, but you are permitted to and it is your « uty 
to draw logical, reasonable and fair inferences from facts 
or circumstances which you find to have been established 
by preponderance of the evidence. (Crown Packers v. 
Peelers Co., Civ. No. 2797 (W.D. Wash. 1966) at ABA 
Antitrust Civil Jury Instructions, p. 157.) 
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The Form of the Verdict 


Drrenpant’s ReQuestep Instruction No. 20 


As I have said before, in this lawsuit there are two 
separate claims. This requires a separate verdict with 
regard to each of the two claims. To aid you in reporting 
your verdict a form has been prepared that lists both 
claims. You should complete the entire verdict form with 
respect to both causes of action and indicate as to each 
claim whether your verdict is for the plaintiffs or for the 
defendant. 

I have referred to the three plaintiffs collectively. This 
is because the plaintiffs’ claims are such that both the 
plaintiffs and the defendant agree if they exist at all they 
exist for all three of the plaintiffs. 

In reporting your verdict to the Court you will with 
regard to each count state either that it is in favor of the 
defendant or that it is in favor of the plaintiffs. If with 
respect to either claim you enter a verdict for the defend- 
ant, that is the end of the matter. If you enter a verdict 
for the plaintiffs, then you will with respect to each plain- 
tiff separately determine what, if any, damages that plain- 
tiff is entitled to receive with respect to the igen’ claim 
you are then considering. 


[Substantially the same as New York Pattern Jury 
Instructions 1:95.] 
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Supplemental Affidavit of Macdonald Flinn in 
Support of Defendant’s Motion 


UNITED STATES DISTRICT COURT 


SourHern District or New York 
(Same Trriz] 


State of New York  ) 
County of New York ) ss.: 


Macponatp Finn, being sworn, says: 


1. I am a member of the firm of White & Case, attor- 
neys for defendant Joseph E. Seagram & Sons, Ine. in this 
action, and I am familiar with the facts and previous pro- 
ceedings herein. I make this supplemental affidavit in sup- 
port of defendant’s motion for summary judgment dis- 
missing the amended complaint in its entirety. 


2. Annexed as Exhibit A to this affidavit are photo- 
copies of the first and concluding pages, together with pages 
5 and 6, of the Memorandum In Support of Their Motion 
to Dismiss or Stay the action brought against them in the 
United States District Court for the District of Columbia 
(Civil Action No. 738-72) filed on behalf of the plaintiffs 
herein on May 25, 1972. 


/s/ Macdonald Flinn 


Sworn to before me this 
6th day of June, 1975 


Joun F. Goosmann 
Notary Public, State of New York 
No. 34-6596575—New York County 
Term Expires March 30, 1976 
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Exhibit A Annexed to Supplemental Affidavit of 
Macdonald Flinn 


Defendants’ Memorandum in Support of Their Motion to 
Dismiss or Stay This Action and to Vacate Service of Process 


UNITED STATES DISTRICT COURT 


For tue District or CoLuMBIA 


Civil Division 
Civil Action No. 738-72 (Smith, J.) 


ey 


Josrra E. Szacram & Sons, Inc. and ano., 
Plaintiffs, 
against 


Hanon S. Lez, et al., 
Defendants. 


This motion, brought on behalf of defendants Harold 
S. Lee, Lester A. Lee and Lee Industries, Inc., seeks to 
thwart plaintiffs’ attempt to litigate in separate forums 
transactions which arise out of the same subject matter. 

Defendants move to dismiss or stay this action in ac- 
cordance with 13 D.C. Code §425 on the ground that such 
dismissal or stay would be in the interest of substantial 
justice because this action is in an inconvenient forum. 
Defendants move in the alternative to stay this action 


on * ** 
* * * 
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Seagram has its principal offices in Manhattan; all six de- 
fendants represent that they wish to adjudicate the matters 
alleged as compulsory counterclaims in the New York ac- 
tion, and all six defendants are either parties to that action 
or have consented to submit to the jurisdiction of the U.S. 
District Court for the Southern District of New York. That 
Court, therefore, would have subject matter jurisdiction 
over Seagram’s charges if they were asserted as counter- 
claims. 

The only person who can testify to any of the events in 
issue in either suit, moreover, are the five Lees and certain 
officers of Seagram. Each of the five Lees has indicated 
his preference that New York be the forum, and none of 
them resides within the District of Columbia.* The officers 
of Seagram who will test’ ~ to events are all employed in 
New York City at offices located less than five miles from 
the Federal courthouse in Manhattan. This is so because 
the subject matters of both the New York and District of 
Columbia complaints concern events which allegedly took 
place in New York. The contract of sale was drafted by 
Seagram in its New York offices and most of the negotia- 
tions in the sale physically took place there. Indeed, the 
only possible relationship between events underlying the 
complaints and the District of Columbia is the bare fact 
that the subject matter of the contract, i.e., the assets and 
goodwill of the liquor distributorship, was located there, 
but this coincidence has no bearing whatever on the issues 
of convenience and the interests of substantial justice which 
confront this Court. 

The filing of this action, we submit, was a retaliatory 
tactic, pure and simple. Stung by the fact that the three 


* Harold S. Lee resides permanently in Florida, as do Henry D. 
Lee and Arthur Lee. Lester A. Lee resides in Maryland. Eric Lee 
resides in Massachusetts. Lee Industries, Inc. is a Delaware corpo- 
ration neither licensed to do business, nor doing business, in the Dis- 
trict of Columbia. 


8la 


Exhibit A Annexed to Supplemental Affidavit 


Lees had the gall toseek to enforee by judicial means 
Seagram’s promise to relocate them, Seagram responded 
through this course of deliberate harassment. And in order 
to complicate defendants’ attempts to secure prompt jus- 
tice, Seagram joins Capitol, its puppet and tool, as a plain- 
tiff in this action. Together they have sued the five Lees 
and Lee Industries, Inc., which since November 3, 1971, has 
been nothing more than a corporate shell with total assets 
in the order of $10,000. The bringing of this suit, therefore, 
is nothing less than a bold and abusive attempt to Whipsaw 
the defendants and to require these individuals to litigate 
the same action in two different forums. These facts vir- 
tually compel application of Section 425 by this Court. 
The Supreme Court has stressed that a Court’s dis- 
cretion is broad enough to protect a party against harass- 


ment * * * 
x cd * 
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service of process upon defendant Lee Industries under 


Rule 12(b) (5). 


Dated: New York, N.Y. 
25 May 1972 


Respectfully submitted, 


Arent, Fox, Kryter, Puorxin & Kaun 
1815 H Street, N.W. 
Washington, D.C. 20006 
(202) DI7-8500 
—and-— 
Law Firm or Matcoum A. Horrmann 
12 Kast 41st Street 
New York, N.Y. 10017 
(212) 685-0535 


Malcolm A. Hoffmann 
Robert W. Biggar, Jr. 
David Bender 

Of Counsel 


Attorneys for Moving Defendants 


CERTIFICATE OF SERVICE 


I Heresy Certiry that a copy of the foregoing Defend- 
ants’ Memorandum in Support of their Motion to Dismiss 
or Stay this Action and to Vacate Service of Process was 
mailed on theh 25th day of May 1972 to Amram, Hauw & 
Sanpcrounp, Attorneys for Plaintiffs, 700 Colorado Build- 
ing, Washington, D.C. 20005. 


Law Firm or Matcoutm A. Horrmann 


David Bender 
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UNITED STATES DISTRICT COURT 


SoutuHern District or New York 


72 Civ. 232 (CHT) 
#42578 


ea dt ne 


Haroitp 8. Lez, Ertc Les and Lester Lez, 
Plaintiffs, 
against 


JosepH EH. Seacram & Sons, Inc., 
Defendant. 


—-— el 


TEnney, J. 


Pending before this court is a motion by Joseph E. 
Seagram & Sons, Inc., the defendant herein, for summary 
judgment pursuant to Fed. R. Civ. P. 56 dismissing the 
two causes of action’ stated in the complaint—one for 
breach of contract and a second for violation of Section 1 of 
the Sherman Act, 15 U.S.C. §1. For the reasons stated 
mfra, the motior is denied and the parties are directed to 
go to trial on June 16, 1975 as scheduled. 

The first cause of action seeks damages for breach of an 
oral contract which the three plaintiffs, Harold Lee? and 


1. Actually, the complaint lists four causes of action. The first 
two claims differ solely as to the relief requested—the first claim seeks 
damages for breach of contract whereas the second claim seeks in- 
junctive relief on the same set of allegations. Likewise, the third 
and fourth claims, which are based upon Section 1 of the Sherman 
Act, differ solely as to the relief requested. Therefore, for the pur- 
poses of this motion, the Court shali refer to the first two claims 
jointly as the claim for breach of contract and shall refer to the latter 
two claims as the claim for violation of the anti-trust law. 


2. Plaintiff Henry Lee died after suit was instituted. His estate 
has been substituted for him. 
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his sons Eric and Lester Lee, allege provided that plaintiffs 
would sell to defendant their 50% interest in Capital City 
Liquor Company, Ine. (‘‘Capital’’), a wholesale distributor 
of alcoholic beverages located in the District of Columbia, 
if and only if defendant, a supplier of alcoholic beverages, 
would relocate plaintiffs as sole partners in another dis- 
tributorship under its control within a reasonable time. 
It is further alleged that, although plaintiffs complied with 
their part of the bargain (i.e., they entered into a written 
agreement by which plaintiffs and others who held the 
remaining 50% interest in Capital jointly transferred the 
assets and good will of Capital to defendant for a specified 
consideration [hereinafter ‘‘the written Sales Agree- 
ment’’]), defendant has failed to live up to its promise by 
not consenting to plaintiffs’ attempt to purchase another 
distributorship controlled by defendant and by refusing to 
sell to plaintiffs any of the other distributorships it con- 
trols. 

Defendant seeks dismissal of this claim (1) under the 
New York parol evidence rule and (2) under either of two 
sections of the New York statute of frauds. 


3. Since the contract claim is before this Court under 28 U.S.C. 
§1332, the law of New York governs the substantive law to be ap- 
plied. Although defendant’s arguments are based upon the New 
York parol rule of evidence and statute of frauds, plaintiffs argue that 
the substantive law of the District of Columbia, which differs in some 
respects, should be applied here because it is the latter forum: which 
has the “‘most significant contacts with the matter in dispute.” luten 
v. Auten, 308 N.Y. 155, 124 N.E.2d 99 (1959). Interestingly, 
plaintiffs’ present stance is in direct conflict with the position they 
took in an action instituted by defendant in Washington (that ac- 
tion was later transferred to this court) shortly after the instant ac- 
tion was commenced. (Affidavit of MacDonald Flinn, dated June 6, 
1975, Exh. A, pp. 5-6). In any event, the Court believes that the 
law of New York should be applied to the issues raised in reference 
to the breach of contract claim. 

Plaintiffs argue that, because the written Sales Agreement in- 
volved the sale of property located in the District of Columbia and 
because plaintiffs were all residents of the District of Columbia dur- 
ing the relevant period, that forum has the most significant contacts 
with their breach of contract claim. If, as plaintiffs contend, the oral 
contract upon which they are now suing was a separate transaction, 


(footnote continued on next page) 
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Defendant’s parol evidence argument is based upon its 
contention that the written Sales Agreement is a complete 
and unambiguous document, the terms of which cannot now 
be altered by allegations or proof that defendant previously 
or contemporaneously agreed to relocate plaintiffs in an- 
other distributorship. Defendant relies primarily upon 
Plum Tree, Ine. v. N.K. Winston Corp., 351 F. Supp. 80 
(S.D.N.Y. 1972); Fogelson v. Rackfay Construction Co., 
300 N.Y. 334, 90 N.E.2d 881 (1950); and Mitchell v. Lath, 
247 N.Y. 377, 160 N.E. 646 (1928). 

Wheie it is established that a written agreement of the 
parties is ‘‘integrated’’, i.e., the written agreement is the 
complete and accurate integration of all of the mutual prom- 
ises of the parties, the parol evidence rule bars evidence 
of antecedent or contemporancous agreements of the par- 
ties which are not collateral to the agreement, which would 
contradict the express or implied provisions of the agree- 
ment, or which would ordinarily be expected to be embodied 
in the writing. Mitchell v. Lath, supra, 247 N.Y. at 380-81; 
Corbin, 3 Contracts §573 at p. 357 (1960). 

The problem with defendant’s argument is that it is 
premised on the assumption—disputed by plaintiffs—that 
the written Sales Agreement (a copy of which is annexed 
to the affidavit of MacDonald Flinn, dated May 20, 1975, 
as Exhs. C and 1D) is such an ‘‘integrated’’ agreement. 


then the Court’s inquiry should be directed not to the forum which 
had the most significant contacts with the written Sales Agreement, 
but rather, to the forum which has the most significant contacts with 
the oral contract. The oral contract to relocnte plaintiffs in another 
distributorship does not appear to have any significant contacts with 
the District of Columbia other than the fact that plainiffs were Dis- 
trict of Columbia residents at the time that contract was allegedly 
negotiated and made. For example, it appears from the record that 
almost all of the negotiations relating to the relocation of plaintiffs 
took place in New York, where defendant conducted its business. 
Moreover, the promise to relocate plaintiffs did not contemplate their 
relocation in the District of Columbia. Thus, the Court concludes 
that the law of New York regarding the parol evidence rule and stat- 
ute of frauds, which are both substantive matters, should be applied 
here. 
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However, the language of that Agreement is somewhat 
ambiguous: although the Agreement opens with the state- 
ment that it expresses the ‘‘understanding and agreement 
regarding the purchase of [Capital's] assets’’, id., Exh. C, 
that language does not clarify whether the Agreement was 
intended to set forth all of the mutual agreements of the 
parties or merely that portion of their agreements relating 
to the sale of Capital. In other words, there is nothing in 
the written Sales Agreement, standing alone, which would 
suggest that it was intended to be ‘‘the entire agreement of 
the parties’’. See Gem Corrugated Box Corp. v. National 
Kraft Container Corp., 427 F.2d 499, 501, 503 (2d Cir. 
1970). The depositions submitted by the parties do not aid 
in the resolution of this matter. Therefore, the determina- 
tion as to whether the parol evidence rule even applies in 
this case must await the taking of evidence as to whether 
the written Sales Agreement was intended to be a com- 
plete and accurate integration of all of the mutual promises 
of the parties. Accordingly, that portion of defendant’s 
motion which is based upon the parol evidence rule must 
be denied at this time. 

Defendant further contends that, even if an oral con- 
tract regarding plaintiffs’ relocation was in fact made, 
recovery for breach of that contract is barred under a por- 
tion of the New York statute of frauds set forth at 
N.Y.G.O.L. §5-701(10). Thus, defendant argues, one of 
the plaintiffs—Harold Lee (now deceased)—acted as a 
de facto broker or finder for defendant, arranging for the 
sale of Capital to defendant; the agreement to relocate 
plaintiffs in another distributorship was the agreed ‘‘com- 
pensation’’ or ‘‘finder’s fee’’ for his efforts. Defendant 
argues that, since N.Y.G.O.L. §5-701(10) requires that any 
contract ‘‘to pay compensation for services rendered in 
negotiating . . . the purchase, sale, [or] exchange .. . 
of a... business’? be memorialized in writing and since 
both sides agree that the promised consideration was never 
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set forth in writing, plaintiffs are barred from suing upon 
that promise. 

Defendant’s a-gument is based upor an assumption of 
fact which it never bothers to establish as undisputed. The 
«papers on this motion reveal that, although there is no dis- 
pute that Harold Lee ‘‘negotiated’’ the sale of Capital to 
defendant, there is a factual dispute as to whether the 
agreement to relocate them in another distributorship was 
intended to be the consideration for Harold Lee’s efforts, 
as defendant contends, or whether the promise, supported 
by separate consideration, was merely a condition precedent 
to the sale of Capital, as plaintiff contends. 

The very real dispute over the nature and terms of the 
alleged oral contract, as well as the circumstances under 
which it was allegedly made, preelude the Court at this 
juncture from determining whether N.Y.G.O.L. §5-701(10) 
applies here. Accordingly, that portion of defendant’s 
motion which is based upon that statute must be denied. 

The second portion of defendant’s statute of frands 
argument is based upon N.Y.U.C.C. §1-206, which provides 
in pertinent part: 


**(1) ... [A] contract for the sale of persunal 
property is not enforceable Ly way of action or de- 
fense beyond five thousand dollars in amount or 
value of remedy wiless there is some writing which 
indicates that a contract for sale has been made be- 
tween the parties at a defined or stated price, reason- 
ably identifies the subject matter, and is signed by 
the party against whom enforcement is sought... .’’ 
(Emphasis supplied). 


Defendant contends that this statute, which concerns con- 
tracts for the sale of personal property, applies to the al- 
leged oral agreement to relocate plaintiffs since that agree- 
ment would of necessity involve the sale of a distributor- 
ship, its assets and good will. The case upon which defend- 
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ant relies, Olympic Junior, Inc. v. David Crystal, Inc., 463 
F.2d 1141, 1144-45 (3d Cir. 1972), involved the application 
of U.C.C. §1-206 to an oral contract which the plaintiffs 
therein claimed provided that their corporation, Olympic 
Junior, Inc., would be included in the sale of the defendant 
corporation, David Crystal, Inc. The Olympic court first 
noted that there was ‘‘little doubt that the alleged agree- 
ment to include Olympic in the sale of Crystal would be 9 
‘contract for ‘he sale of personal property’ within the 
meaning of +«‘ on 1-206 of the Uniform Commercial Code 
. «+? Id., at 1144-45 (Emphasis supplied). The Olympic 
court thereupon proceeded to apply that statute to the 
contract. 

On the other hand, where, as here, the very terms of the 
oral agreement are a matter of dispute and the nature of 
defendant’s relationship to distributors of its product is 
still subject to proof, application of N.Y.U.C.C. §1-206 
would be premature. For example, there is some sug- 
gestion in the papers submitted on this motion that de- 
fendant could not have promised to ‘‘sell’? another dis- 
tributorship to plaintiffs because it does not ‘‘own’”’ any 
distributorships. If such proves to be the case, application 
of N.Y.U.C.C. §1-206 to the agreement between the parties, 
whatever its terms, would be error. 

Since the record now before the court does not establish 
clearly the applicability of that statute to the oral contract 
upon which plaintiffs are suing, a decision at this stage 
limiting plaintiffs’ recovery to $5,000 would not be war- 
ranted. Accordingly, that portion of defendant’s motion 
based upon N.Y.U.C.C. §1-206 is denied. 

The second cause of action upon which plaintiffs sue is 
grounded upon Section 1 of the Sherman Act, 15 U.S.C. 41, 
that section which makes it unlawful to agree, combine or 
conspire in restraint of trade. Briefly, it is alleged that 
the defendant requires all distribuiors of its product to 
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agree to a requirement that, hefcre selling, transferring or 
assigning their distrilutorships, they first obtain defend- 
ant’s written consent (‘‘ihe prior approval requirement’’). 
It is further alleged tlint in plaintiffs" case, the prior ap- 
proval requirement was used to unreasonably restrain trade 
and proximately cause damage to plaintiffs: on at least 
one occasion, defendant induced or forced another distribu- 
tor of defendant’s product located in Rhode Island te 
agree with it to refuse to negotiate a sale of the distributor- 
ship to plaintiffs. 

Defendant seeks the outright dismissal of that claim on 
the ground that, in the three and one half years that this 
ease has been in existence, plaintiffs have failed to turn up 
any evidence that the prior approval requirement, which is 
not a per se violation of Section 1,* was used unlawfully in 
this case, t.c., either that it was invoked out of anti-com- 
petitive motives or that its use had an anti-competitive 
effect. 

The Court would note that, although the evidentiary 
basis for this argument was available to defendant as early 
as 1972—the last of the six depositions submitted on this 
motion was taken in October 1972—the instant motion was 
delayed until the eve of trial and made returnable only one 
week before trial is scheduled to commence. Additionally, 
in the short time that this motion has been on the calendar, 
the record has blossomed to some 600 pages. F'or the Court 
to now familiarize itself in the brief period available with 
all of the circumstances surrounding the Section 1 claim 
and examine the record so as to assure itself that no issue 
of fact exists with respect to the claim® would at this stage 


4. See, e.g., Seligson v. Plum Tree, Inc., 361 F. Supp. 748, 753 
(E.D. Pa. 1973). 


5. The 9(g) statements, submitted in accordance with Rule 9(g) 
of the General Rules of the United States District Courts for the 
Southern District of New York, are of no aid to the Court. More- 
over, neither side has made any effurt to highlight those portions of 
the record submitted which bear upon this claim. 
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involve as much expense and effort on the part of the Court 
as atrial would. Under the circumstances, the better alter- 
native is to deny defendant’s motion at this time and give 
plaintiffs the opportunity to prove the elements of this 
claim at the trial scheduled to commence on June 16, 1975. 
The Court will then be in a better position to determine 
whether or not plaintiffs have sufficient evidence to leave 
the claim for determination by the jury. 

Accordingly, defendant’s motion for summary judg- 
ment is hereby denied in all respects. Trial shall commence 
as scheduled. 

So ordered. 


Dated: New York, New York 
June 11, 1975 


Charles H. Tenney 


US.D.J. 
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Stipulation 
UNITED STATES DISTRICT COURT 


SotTHern District or New YORK 


72 Civ: 232 (CHT) 
———— 
Haroip S. Ler, Ertc Ler and Lester Les, 
Plaintiffs, 


against 


Joseru E. Seacram & Sons, Ivc., 
Defendant. 


Counsel for the parties stipulate as follows: 


1. The deposition of deceased plaintiff Harold 8. Lee 
taken on June 16, 1972, may be filed without the witness’s 
signature and without acknowledgment and with changes 


marked on it as follows: 


Page 7—In line 2, ‘11966"? should be ‘'1956”’. 
In line 9, ‘‘House of Seagrams’’ should be 
‘“Capitol ‘City.”” 
Page 25—In line 4, ‘‘Block’’ should be ‘ Black’’. 


’? should be ‘‘saw’’. 


Page 42—In hne 20, ‘say 
Page 45—In line 10, ‘‘gross’’? should be ‘‘growth’’. 
Page 49—In line 6, ‘“‘approves’’ should be “approved.” 


Page 119—In line 20 ‘*October 30’? should be ‘‘Sep- 
tember 30.”’ 
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and such deposition may be used for all purposes in place 
of the live testimony of Mr. Harold S. Lee, subject to any 
objections which were made or might be made if Harold S. 
Lee testified at trial in person. 


2. Defendant hereby waives, as to such use, filing and 
changes of the deposition, its objections under FRCP 32(d) 


(4) and 30(e)(f). 


3. The plaintiffs waive their rights, if any, to require 
the physical presence of John Barth at the trial of this 
action, and defendant may use the deposition of John Barth 
for all purposes in place of the live testimony of Mr. John 
Barth, subject to any objections which were made or might 
be made if Mr. Barth testified in person. 


Dated: New York, N.Y. 


June 12, 1975 
Law Firm or Matcoum E. Horrwann 


By /s/ Maucoum E. Horruann 


Attorneys for Plaintiff 
Waite & Case 


By /s/ Macpowatp Fumy 


Attorneys for Detendant 
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Judgment +75,564 
UNITED STATES DISTRICT COURT 


SouTHERN District or New York 
[Same Trrtz] 


The issues in the above entitled action having been 
brought on regularly for trial, before the Honorable Charles 
H. Tenney, United States District Judge, and a jury, on 
June 16, 17, 19, 20, 23 and 24, 1975, and the defendant hav- 
ing moved to dismiss the third and fourth claim, and the 
Court having granted the said motion, and plaintiff having 
withdrawn its second claim, and the jury having returned 
a verdict in favor of the plaintiff, it is, 


Orperep, Apsupcep and Decreep: That plaintiffs Haro 
S. Lez, Eric Ler and Lester Len, have judgment against 
defendant JosrpH E. Seacram & Sons, Inc., in the amount 
of $407,850., on the first claim. 


Dated: New York, N. Y. 
June 30, 1975 


Raymonp F. Burcuarpt 
Clerk 


Memorandum of Tenney, J., #44313 


UNITED STATES DISTRICT COURT 


SouTHERN District or New Yorxr 


[Same Titie] 


Appearances: 


For Plaintiffs: 
Law Firm of 
Matcoum A. HorrmMann 
12 Hast 41st Street 
New York, N. Y. 10017 


Of Counsel: 
Matcotm A. HorrmMann 
Epwarp A. Woou.ey 
Rosert W. Biccar 
Rosert C, AGERE 
Davin BENDER 


For Defendant: 
Wuitt & Casn 
14 Wall Street 
New York, N. Y. 10005 


Of Counsel: 
MacponaLp Furnn 
EK. Mies Prentice, III 
Rosert W. Mannix 


After a trial to a jury and a verdict for plaintiffs, de- 
fendant has brought on a motion for judgment notwith- 
standing the verdict pursuant to Rule 50(b) of the Federal 
Rules of Civil Procedure. For the reasons set forth below, 
the motion is denied. 


~ 
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Facts 


The three plaintiffs in this action, Harold Lee (now 
deceased) and his sons Eric and Lester Lee, owned a 50% 
interest in Capitol City Liquor Company, Ine. (‘‘Capitol 
City’’), a wholesale liqour distributorship located in Wash- 
ington, D.C. Defendant, Joseph E. Seagram & Sons, Ine. 
(‘‘Seagram’’), is a distiller of alcoholic beverages. Capitol 
City carried 1:umerous Seagram brands and a large portion 
of its sales were generated by the Seagram lines. 

Plaintiffs and the other owners of Capitol City became 
desirous of selling their respective interests in the business 
and, in May of 1970, Harold Lee discussed the possible 
sale of Capitol City with Jack Yogman (‘‘Yogman’’), Exec- 
utive Vice President of Seagram. While Seagram was not 
in the habit of purchasing distributorships (these entities 
normally passed between independent businessmen), Sea- 
gram agreed to act as the conduit for the ownership in this 
instance since the prospective purchaser, qualified in all 
other respects, was short of capital. On September 30, 1970, 
the sale to Seagram was consummated. 

Plaintiffs allege that they wanted to continue in the 
wholesale liquor business in spite of their wish to divest 
themselves of their ownership interest in Capitol City. In 
consequence of this desire, Harold Lee allegedly approached 
Jack Yogman in May of 1970. Plaintiffs contend that Lee 
offered to sell Capitol City to Seagram, but conditioned the 
offer on Seagram’s promise to relocate plaintiffs in a new 
distributorship of their own. It is upon the alleged breach 
of this latter promise that the instant action is premised. 
Plaintiffs contend that they performed their obligation 
under the agreement and that the written sales agreement 
conveying’ Capitol City to Seagram bears witness to this, 
but that defendant breached the alleged oral contract to 
relocate plaintiffs in a new distributorship. This, then, 
was the posture in which the case was presented to the jury, 


+ 
t 
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In considering the motion for judgment n.o.v., this Court 
must apply the same standards as are applicable on a mo- 
tion for a directed verdict. 5A J. Moore, Federal Practice 
950.07[2], at 2355-56. See also Hallmark Industry v. Reyn- 
olds Metals Co., 489 F.2d 8, 13 (9th Cir. 1973), cert. denied, 
417 U.S. 932, rehearing denied, 419 U.S. 1028 (1974) ; Han- 
nigan v. Sears, Roebuck and Co., 410 F.2d 285, 287 (7th 
Cir.), cert. denied, 396 U.S. 902 (1969); O’Neil v. W. R. 
Grace & Co., 410 F.2d 908, 911 (Sth Cir. 1968). The Court 
may grant the motion ‘‘only when, without weighing the 
eredibility of the evidence, there can be but one reasonable 
conclusion as to the proper judgment.’’? 5A J. Moore, Fed- 
eral Practice 750.07[2], at 2356. See also Jack Cole Com- 
pany v. Hudson, 409 F.2d 188, 191-92 (5th Cir. 1969); Rice 
v. Atlantic Gulf & Pacific Co., 59 F.R.D. 280, 282 (S.D.N.Y.), 
aff’d in part, rev’d in part, 484 F.2d 1318 (2d Cir. 1973). 


The United States Court of Appeals for the Second Circuit 
has stated that 


‘‘{t]he motion wiil be granted only if (1) there is a 
complete absence of probative evidence to support 
a verdict for the non-movant or (2) the evidence is 
so strongly and overwhelmingly in favor of the mov- 
ant that reasonable and fair minded men in the exer- 
cise of impartial judgment could not arrive at a 
verdict against him.’’ Armstrong v. Commerce 
Tankers Corp., 423 F.2d 957, 959 (2d Cir.), cert. 
denied, 400 U.s. 833 (1970). 


See also Sotell v. Maritime Overseas, Inc., 474 F.2d 794, 
796 (2d Cir. 1973), and cases cited therein. Additionally, 
the Court is ‘‘bound to view the evidence in the light most 
favorable to [the party opposing the motion] and to give 
it the benefit of all inferences which the evidence fairly 
supports, even though contrary inferences might reason- 
ably be drawn.’’ Continental Ore Co. v. Union Carbide & 
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Carbon Corp., 370 U.S. 690, 696 (1962). Finally, since the 
grant of the motion would deprive a litigant of the oppor- 
tunity of having the issues determined by a jury, the mo- 
tion should be ‘‘eautiously and sparingly granted.’’ 9 
i y & 
Wright & Miller, Federal Practice and Procedure $2024 
t ’ 3 7 
at 542. 
Defendant’s motion is predicated upon eight specific 
points. They are as follows: 


1 


1. Asa matter of law, the oral agreement alleged 
by plaintiffs is so vague and indefinite as to be un- 
enforceable; 


29. As a matter of law, plaintiffs’ proof of the 
alleged oral agreement is barred by the parol evi- 
dence rule; 


3. As a matter of law, plaintiffs’ proof of the 
alleged oral agreement is barred by the statute of 
frauds (N.Y.G.O.L. §5-701(10) and N.Y.U.C.C. 
§1-206) ; 


4. Asa matter of law, the offer to sell the plain- 
tiffs’ distributorship upon the alleged condition of 
the oral agreement to provide another distributor- 
ship was not a valid offer; 


5. As amatter of law, there was no valid accept- 
ance of plaintiffs’ alleged conditional offer ; 


6. As a matter of law, neither plaintiff Harold 
S. Lee nor his estate has standing to claim or is 
entitled to damages; 


fod 


7. As a matter of law, plaintiffs Lester Lee and 
Erie Lee have no standing to claim and are not 
entitled to damages; and 
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8. As a matter of law, plaintiffs’ proof of dam- 
ages is incompetent because speculative and based 
upon unwarranted assumptions. 


Defendant states that its motion 


“is not predicated upon any contention that there 
was xo disputed issue of facet upon which reasonable 
men could differ. To the contrary, defendant’s claim 
is that, as a matter of law, plaintiffs wholly failed 
to plead or offer any competent evidence to support 
material elements or their breach of contract claim, 
elements which were essential to make a prima facie 
case permitting submission to the jury.... In this 
context, defendant’s motion is in no way dependent 
upon the credibility of its witnesses or documentary 
evidence.’’ 
inal). 


(Def.’s Memo., at 2) (emphasis in orig- 


With the standards previously enunciated and the de- 
fendant’s above-mentioned claim clearly in mind, the Court 
will proceed to examine the points raised by defendant 


seriatim. 


Enforceability 


Defendant contends that the oral contract, if in fact one 
existed, was so vague, indefinite, and lacking in essential 
terms as to render it unenforceable. It is defendant’s posi- 
tion that this situation is one where, even assuming that the 
parties intended to enter ino a hinding agreement, there is 
an absence of material terms such that the parties (and the 
court in which enforcement is sought) would be mnable to 
determine the rights and obligations of the parties under 
the agreement. 

Specifically, defendant contends that the alleged oral 
contract stated only that Seagram would relocate the plain- 
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tiffs in a new distributorship with an ‘‘exclusive market’’, 
if possible. Defendant cites as lacking from the agreement 
terms making reference to: (1) time of performance, (2) 
location of the distributorship, (3) brands to be carried, 
(4) profitability, (5) sales volume, (6) growth trend, and 
(7) price. Defendant states that there is no basis for im- 
plying any terms since it is clear that Harold Lee was 
never involved in the purchase or sale of distributorships, 
despite his thirty years of employment by Seagram. Final- 
ly, defendant contends that the agreement as plaintiffs en- 
vision it would also be unenforceable since it would have 
given plaintiffs unbridled discretion in deciding whether 
to accept or reject a particular distributorship. 

Plaintiffs feel that defendant misconstrues the alleged 
agreement by attributing to it the character of a detailed 
purchase and sales agreement when in reality it is merely 
an agreement to provide an opportunity to purchase a 
liquor distributorship. In plainti:fs’ view, the oral contract 
ealls for Seagram to ‘‘(1) provide the Lees with the op- 
portunity (2) to purchase one of a finite number of whole- 
sale distributorships (3) approximately half the value and 
profit potential as the precisely known quantity of Capitol 
City and to do so (4) within a reasonable time.’’ (Pls.’ 
Memo. at 7). 

According to plaintiffs, the res of the agreement, a 
Seagram distributorship, was certain and specific. Also, 
the parties had the benefit of the financial history of Capitol 
City for use as a reference point in interpreting details of 
their contractual obligations. Price would approximate the 
plaintiffs’ revenue from the sale of Capitol City and the 
time for performance would be a reasonable time. Thus, 
plaintiffs conclude that there was sufficient definiteness for 
both the Court and the jury to find a valid, enforceable 
contract. 
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This Court cannot enforce the alleged oral contract un- 
less it can fairly stake out the hounds of the agreement and 
determine what lies within. This is so, notwithstanding 
the intention of the parties to hind themselves thereby, 
since their intentions must be expressed in a manner which 
reasonably delineates their rights and duties so as to make 
those obligations susceptible of enforcement. See gen- 
erally 1 Corbin, Contracts 695, at 394. While it has often 
been said that courts do not make contracts, Metro-Gold- 
wyn-Mayer, Inc. v. Scheider, 75 Mise. 2d 418, 347 N.Y.S.2d 
755 (Sup. Ct. 1972), the law of New York expresses a clear 
preference for a construction in favor of validity. [A] 
meaning that will sustain is preferred over one which will 
defeat "a soporte ”* Silverman vy. Alpart, 282 App. 
Div. 631, 125 N.Y.S.2d 602, 605 (3d Dep’t 1953). These 
standards i. been concisely enunciated in Castelli vy, 


Tolibia, 83 N.Y.S.2d 554 (Sup. Ct. 1948), aff’d, 276 App. 
Div. 1066, 96 N.Y.S.2d 488 (1st Dep’t 1950), wherein it 
was stated: 


‘It is well settled that, to render a contract en- 
forceable, absolute certainty is not required; it is 
enough if the promise or agreement is sufficiently 
definite and explicit so that the intention of the 
parties may be ascertained ‘to a reasonable degree 
of certainty.’ Varney v. Ditmars, 217 N.Y, 223, 228, 
111 N.E. 822, 824, Ann.Cas. 1916B, 758. A contract 
cannot be ignored as meaningless, except as a last 
resort. ‘Indefiniteness must reach the point where 
construction becomes futile.’ Cohen & Sons v. M. 
Lurie Woolens Co., 282 N.Y. 112, 114, 183 N.E. 370, 
371. Nor can a contract be rejected as uncertain, 
if it can be rendered certain hy reference to some- 
thing certain; the maxim being, Id certum est quod 
certum reddi potest—that is certain which may be 


rendered certain. Wells v. Alexandre, 130 N.Y. 642, 
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645, 29 N.B. 142, 148, 15 L.R.A. 218; Williston on 
Contracts, Rev. Ed., §47.’’ Id. at 563-64. 


Certain other concepts play an important role in the 
Court’s determination of enforceability. For example, 
where a contract is silent regarding the time for perform- 
ance, the law will imply a duty to perform within a ‘‘rea- 
sonable time’’. Oswald vy. Oswald, 73 Mise. 2d 607, 341 
N.Y.S.2d 959, 963 (Fam. i 1973) ; Valle y National Bank 
of Long Island v. Babylon Chrysler-Plymouth, Inc., 53 Mise. 
2d 1029, 280 N.Y.S.2d 786 (Sup. Ct.), af/’d, 28 App. Div. 2d 
1093, 284 N.Y.S.2d 849 (2d Dep’t 1967). Also, an agree- 
ment will not fail for lack of definiteness where it can be 
rendered certain by reference to extrinsie sources. ..St. 
Joseph s Immigrant Tlomes, Ine. Vv. Seaman, D3 Mise. 2d 
1095, 281 N.Y.S.2d 148 (Civ. Ct. 1967). For example, New 
York courts have looked to the prior course of dealings 
ld Farms, Ine., 27 
App. Div. 2d 165, 277 N.Y.S.2d 494 (1st Dep’t 1967) ; to the 
fixing of a price through the estimate of a third party, 
SE. Joseph "Ss Immigrant ITomes, Lie. V. Se ran, supra, 53 


between the parties, Borden v. Chester fit 
| ’ d 


> 


Mise. 2d 1095, 281 N.Y.S.2d 143; to the manner in which 
work was done in the past, Feldman v. Rockaway News 
Supply Company, 6 Mise. 2d 406, 157 N.Y.S.2d 671 (Sup. 
Ct. 1956); to prior business history, such as would be con- 
tained in customer lists or route books, Barnard Bake shops 
v. Dirig, 173 Mise. 862, 19 N.Y.S.2d 224 (Sup. Ct. 1940); 
or to custom and practice within an industry, Jetro- 
Goldwyn-Mayer, Inc. v. Scheider, supra, 75 Mise. 2d 418, 
347 N.Y.S.2d 755. Similarly, the courts of New York State 
will not shy away from enforcing a contract because there 
appears to be a lack of mutuality or a broad discretion 
vested in one of the parties. In these situations the law 


implies a duty of good faith and fair dealing. Vineyard v. 
Martin, 29 N.Y.S.2d 935 (Sup. Ct. 1941); Barnard Bake- 
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shops v. Dirig, supra, 173 Mise. 862, 19 N.Y.S.2d 224; Wood 
v. Duff-Gordon, 222 N.Y. 88 (1917). 

The instant contract found by the jury was a simple 
agreement and was not, as defendant alleges, tantamount 
to a complex purchase and sales agreement. Liquor dis- 
tributors are independent business people who hold fran- 
chises from the various distillers such as Seagram. The 
distributorships are generally conveyed from one inde- 
pendent businessman to another without the ownership 
interest ever touching the distiller. Occasionally, as with 
the sale of Capitol City, the distiller will hold an ownership 
interest on a temporary basis. In most cases, however, 
Seagram would have neither occasion nor necessity to enter 
into a contract which is the functional equivalent of a pur- 
chase and sales agreement, since it holds no ownership 
interest. The Court would be straining unduly to adopt 
the theory of the contract suggested by defendant. 

Seagram’s duty under the alleged agreement was merely 
to notify plaintiffs as they learned of distributors who were 
considering the sale of their businesses. Thus, the subject 
matter of the alleged contract was quite clear. Seagram 
was aware that plaintiffs would have to reinvest the pro- 
ceeds from the sale of Capitol City within a time certain 
or suffer adverse tax consequences. Therefore, the time 
for performance could well have been marked against that 
date or a reasonable time for performance could have been 
implied. 

There was a body of extrinsic data, reference to which 
could well have filled any existing gaps in the agreement. 
Harold Lee had worked for Seagram for approximately 
thirty years before becoming an independent distributor. 
He knew its business, what it could do, and what it could 
not do in terms of performance under a contractual agree- 
ment. Similarly, Seagram had reference to the past opera- 
tion of Capitol City. Seagram knew the approximate 
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amount of capital the Lees had io invest and also knew 
the profit and sales history at Capitol City. 

Clearly, plaintiffs had a broad discretion in surveying 
the opporiunities which Seagram was to notify them of, 
and an equally broad discretion in making an eventual 
decision as to whether or not to purchase. This, however, 
will not defeat enforcement. Plaintiffs could not arbitrarily 
reject opportunities called to their attention by defendant. 
Were they to have done so, they would have been liable in’ 
an action for breach of coutraet since they had a duty of 
good faith and fair dealing. As Judge Cardezo said, speak- 
ing for the New York State Court of Appeals in Wood v. 
Duff-Gordon, supra, 222 N.Y. 88: 


‘The law has outgrown its primitive stage of 
formalism when the precise word was the sovereign 
talisman, and every slip was fatal. It takes a 
broader view to-day. A promise may be lacking and 
yet the whole writing may be ‘instinct with an ob- 
ligation,’ imperfectly expressed (Scott, J., in Mc- 
Call Co. v. Wright, 133 App. Div. 62; Moran v. Stand- 
ard Ou Co., 211 N.Y. 187, 198). If that is so, there 
is a contract.’’ Id. at 91. 


It is the conclusion of this Court that the oral contract 
alleged by plaintiffs herein was sufficiently certain to ren- 


der it susceptible of enforcement. 


Parol Evidence 


Plaintiffs (and their business partners Henry and 
Arthur Lee) and defendant agreed to the terms of the 
sale of the assets of Capitol City and evidenced this agree- 
ment with a writing dated August 18, 1970. Those same 
parties added certain amendments to that written contract 
and these were also memorialized by a writing dated August 
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25, 1970. It is defendant’s contention that this contract 
and the amendments thereto represent the full extent of the 
mutual promises of the parties and that, as a matter of 
law, plaintiffs’ proof of the alleged oral agreement to re- 
locate plaintiffs in another distributorship is barred by the 
application of the parol evidence rule 

Specifically, defendant asserts that, assuming arquendo 
the existence of the alleged oral agreement, the oral agree- 
ment was part and parcel of the subject matter of the 
written contract for the sale of the assets of Capitol City 
and, as such, should have been included in the written in- 
strument. Defendant’s position is that the failure to so 
inelude the subject matter of the oral agreement in the 
written iastrument would now preclude the receipt of evi- 
dence to prove the oral agreement through the operation of 
the parol evidence rule. Defendant characterizes its obli- 
gation under the alleged oral contract as either a condition 
precedent to the execution of the written contractual agree- 
ment or as a part of the consideration supporting the 
written contract, or both. Thus, defendant concludes that 
if the oral contract was the inducing cause or raison d’etre 
for the written contract, then no claim could be made that 
the oral contract was collateral, i.¢., separate, Independent, 
and complete. Reasoning from the proposition that parol 
evidence will not be received to contradict either express or 
implied provisions of a written contract nor to enlarge the 
consideration therefor, defendant concludes that proof of 
the oral contract inust not be admitted. In defendant’s 
view, the contract is complete. It begins with the phrase 
*‘fijJn consideration of the mutual promises herein con- 
tained, it is agreed and covenanted as follows.’’ There 
follows a listing of the mutual obligations of the parties 
including certain provisions extending beyond the purview 
of an agreement providing for the straight sale of the 
assets of a business, e.g., a leasing provision. Defendant 
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asserts therefore that even in the absence of an integration 
clause, the contract clearly integrates all of the mutual 
promises of the parties. 

Plaintiffs assert that the oral agreement was collateral 
to the written agreement. They allege that this is so even 
if the execution of the oral comract is considered to have 
been a condition precedent to the agreement embodied in 
the written contract since the terms of the two agreements 
are not contradictory and therefore proof of the oral con- 
tract not barred by the parol evidence rule. Plaintiffs cite 
several factors which they allege support this conclusion. 

Initially, plaintiffs contend that the subject matter of 
the two contracts is entirely different. Secondly, there is 
not an identity of the parties—-the written sales agreement 
runs from defendant to the five Lees while the oral contract 
runs from defendant to the three Lees. Further, they 
assert that while the written sales contract contained no 
integration clause, other contracts between the parties, e.g., 
the franchise agreement for Capitol City, did in fact con- 
tain such a clause. Also, while the written sales agreement 
was negotiated with Messrs. Fieldsteel, Barth, and O’Brien 
of Seagram, the oral contract was negotiated with Sea- 
gram’s Mr. Yogman. Based on all of the aforementioned 
indicators, plaintiffs conclude that it would not be reason- 
able to expect that these two distinct agreements would be 
combined in one writing. 

Plaintiffs also point ont that defendant failed to call 
Fieldsteel, Barth or O’Brien regarding the issue of the 
intention of the parties to have the written agreement em- 
body all of the mutual promises between them or on the 
issue of the absence of the integration clause from the writ- 
ten agreement, when presumably these gentlemen would 
have been in the best position to shed light on the subject. 
Plaintiffs conclude by stating that Harold Lee’s thirty year 
history as a loyal employee of Seagram, and particularly 
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his warm relationship with Yogman, makes it entirely rea- 
sonable that an agreement between them would not be 
memorialized by a formal written document. 

The parol evidence rule is not a rule of evidence, but 
rather is an important principle of substantive law. Smith 
v. Bear, 237 F.2d 79, 83 (2d Cir. 1956) ; “ogelson v. Rackfay 
Construction Co., 300 N.Y. 334, 90 N.E.2d 881 (1950).1 The 
rule can be stated rather simply: when the parties to a 
contract have memorialized their agreement in a writing 
which purports to be a complete and accurate integration, 
1.€., Which embodies all of the mutual rights and obligations 
of the parties, the Court will exclude evidence of prior or 
contemporaneous agreements which would vary the terms 
of the written instrument. Jitchill v. Lath, 247 N.Y. 377, 
160 N.E. 646 (1928). See generally 3 Corbin, Contracts 
§573. The purpose of the rule is the prevention of false or 
fraudulent oral claims and the enforcement of the finality 
of integrated transactions. Flwm Tree, Inc. v. N. K. Win- 
ston Corvoration, 351 F. Supp. 80, 88 (S.D.N.Y. 1972); 
Mitchill v. Lath, supra, 247 N.Y. at 380, 160 N.E. at 646. 

The issue syuarely before the Court is whether the 
written agreement for the sale of the assets of Capitol City 
was intended to be the complete and accurate integration 
of all of the mutual promises of the parties. If the written 
contract was not a complete integration, then the parol 
evidence rule has no application and proof of the oral con- 
tract may be admitted. Fogelson v. Rackfay Construction 
Co., supra, 300 N.Y. 334, $0 N.E.2d 881. If there was an 
integration, then the rule would operate to bar the admis- 
sion of evidence of prior or contemporaneous agreements 
which purport to vary the terms of the written agreement. 
Id. Even where there is a complete integration, the rule 
will not rise up to bar the admission of evidence in support 

1. This Court has previously ruled that the law of New York 
will govern with regard to the parol evidence and statute of frauds 
issues. 72 Civ. 232 (S.D.N.Y., June 11, 1975) at n.3. 
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of a prior oral agreement if the terms of the prior agree- 
ment are not inconsistent with the terms of the written 
integration. Id.; Witchill v. Lath, supra, 247 N.Y. at 379- 
80, 160 N.E. 646. This latter statement is true despite the 
fact that both agreements touch on the same or similar 
subject matter. Thomas vy. Scutt, 127 N.Y. 133, 140-41, 27 
N.E. 961 (1891). 

Tn assessing the written contract to determine whether 
there has been an integration, the Court is mindful of the 
guideline set forth in Bighmie v. Taylor, 98 N.Y. 288 
(1885) : 


‘Tf upon inspection and study of the writing, read, 
it may be, in the light of surrounding circumstances 
in order to its proper understanding and interpre- 
tation, it appears to contain the engagements of the 
parties, and to define the object and measure the 


extent of such engagement, it constitutes the contract 
between them, and is presumed to contain the whole 
of that contract.’’ Id. at 294-95. 


Sce also Higgs v. De Maziroff, 263 N.Y. 473, 477, 189 N.E. 
555 (1934). 

The written contract and the amendment thereto set 
forth the specifics of the sale of Capitol City in great de- 
tail. They were the result of moderately lengthy and com- 
prehensive negotiations. Matters touched upon in ihe 
writings go beyond the straight sale of assets to include 
such items as leasing arrangements. While the contract 
does not contain the standard integration clause, it does 
begin with the wording, ‘‘[i]n consideration of the mutual 
promises herein contained, it is agreed and covenanted as 
follows,’’ and ends by stating that ‘‘the foregoing cor- 
rectly sets forth your understanding of our Agreement.’’ 
Having examined the writings in light of the circumstances 
of the case, the Court concludes that it does contain the 
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mutual promises of the parties with respect to the sale of 
the assets of Capitol City. As such it is a valid integration 
and the Court will exclude evidence of prior or contem- 
poraneous negotiations or agreements which would vary 
or be inconsistent with the terms of the written agreement. 
The Court, however, will not exclude evidence of prior or 
contemporaneous agreements which are collateral in nature 
and do not attempt to vary the terms of the written contract. 

A collateral agreement is one which is ‘‘separate, inde- 
pendent and complete... although relating to the same 
object.” Thomas v. Scutt, supra, 127 N.Y. at 140-41, 27 
N.E. 961. Only where three conditions are met will the 
Court allow evidence in support of an allegedly collateral 
agreement. These three conditions were first set forth in 
Mitchill v. Lath, supra, 247 N.Y. at 380-81, 160 N.E. at 647: 


‘“‘Under our decisions before such an oral agree- 
ment. as the present is received to vary the written 
contract at least three conditions must exist, (1) 
the agreement must in form be a collateral one; (2) 
it must not contradict express or implied provisions 
of the written contract; (8) it must be one that 
parties would not ordinarily be expected to embody 
in the writing; or put in another way, an inspection 
of the written contract, read in the light of surround- 
ing circumstances must not indicate that the writing 
appears ‘to contain the engagements of the parties, 
and to define the object and measure the extent of 
such engagement.’ Or again, it must not be so 
clearly connected with the principal transaction as 
to be part and parcel of it.’’ 


See also Ger Corrugated Box Corp. v. National Kraft 
Container Corp., 427 F.2d 499, 502-503 (2d Cir. 1970); 
Plum Tree, Inc. v. N.K. Winston Corporation, supra, 351 
F. Supp. at 83. The determination of whether these con- 
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ditions have been met thereby precluding the operation of 
the rule is for the Court. Plum Tree, Inc. v. N.K. Winston 
Corporation, supra, 351 F. Supp. at 84; Eskimo Pie Cor- 
poration v. Whitelawn Dairies, Inc., 284 F. Supp. 987, 291 
(S.D.N.Y. 1968). 

In Mitchill v. Lath, supra, 247 N.Y. 377, 160 N.E. 646, 
plaintiff attempted to enforce an oral promise to remove an 
icehouse from a tract of land adjacent to the tract of land 
purchased by plaintiff from defendant. The court held that 
the oral agreement could not be proven, reasoning that the 
written sales contract had set forth several obligations 
including repair obligations and that the promise to tear 
down the icehouse was one that would ordinarily be ex- 
pected to be included in the written contract. 

Similarly, in Fogelson v. Rackfay Construction Co., 
supra, 300 N.Y. 334, 90 N.E.2d 881, tenants of two apart- 
ment houses tried to enforce an alleged oral promise by the 
landlord to supply them with free bus transportation to the 
subway and public schools. In spite of the fact that the 
landlord had gratuitously provided the service for many 
years, the court held that the parol evidence rule barred 
proof of the oral promise. The court felt that since the 
alleged oral promise went to the heart of the landlord- 
tenant relationship, it was reasonable to assume that it 
would be contained in the lease 

In Gem Corrugated Box Corp. v. National Kraft Con- 
tainer Corp., supra, 427 F.2d 499, plaintiff, a jobber who 
manufactured, processed, and sold corrugated paper prod- 
ucts, entered into a written contract with defendant to 
purchase from defendant over a five year period its require- 
ments of box materials. The terms of the contract were not 
advantageous to plaintiff and the allered inducement to 
enter into the coutract was an oral avreement allowing 
plaintiff to purchase as many shares of defendant’s com- 
mon stock as it wished. Plaintiff executed the written con- 
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tract, but thereafter was refused when it attempted to 
purchase the stock. The written contract contained an inte- 
gration clause. In holding that the parol evidence rule 
would not bar proof of the oral contract, the United States 
Court of Appeals for the Second Cireuit noted that 


‘‘{t]he proposed sale of stock was not merely an 
ancillary, contemporaneous agreement; it was the 
vital element of the overall transactio:. Viewed in 
this proper perspective, it is plain that the provision 
in the requirements contract that it contains the en- 
tire agreement of the parties means that the writing 
contains the entire agreement as to its limited sub- 
ject matter alone; and it is equally plain that the 
parties ordinarily would not embody the stock pur- 
chase agreement in a writing concerned only with 
box materials purchase terms.’’ Id. at 503. 


It is the conclusion of this Court that the facts of the 
instant case comport more closely with the facts in Gem 
and that the oral agreement to relocate plaintiffs in another 
liquor distributorship was a collateral agreement, the proof 
of which will not be barred by the parol evidence rule. 
Several factors support the Court’s conclusion. 

Initially, it should be noted that the subject matter of 
the oral contract was different from the subject matter of 
the written contract although they arose generally out of 
the same factual fabric. The oral contract was an agree- 
ment which obligated defendant to use its best efforts to 
provide plaintiffs with the opportunity to purchase another 
liquor distributorship. Déreturn, plaintiffs would agree to 
the sale oi their interest in Capitol City. The written agree- 
ment obligated defendant to pay a sum of money in return 
for which plaintiffs and Henry and Arthur Tee were to 
convey the assets of Capitol City to defendant. While doe- 
fendant maintains that the oral agreement merely ex- 
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panded the consideration for the written contract, it is 
clear that each contract contained a separate and distinct 
set of mutual promises. Additionally, while defendant 
characterizes the oral agreement as part and parcel of the 
written contract due to the fact that the agreement to re- 
locate was in the nature of a condition precedent to the 
sale of plaintiffs’ interest in Capitol City, this will not alter 
the collateral nature of the agreements. As the New York 
Court of Ap; cals stated in Hicks v. Bush, 10 N.Y.2d 488, 
492, 180 N.E.2d 425, 225 N.Y.S.2d 34, 36-37 (1962) : 


‘“‘Parol testimony is admissible to prove a condition 
precedent to the legal effectiveness of a written agree- 
ment... if the condition does not contradict the ex- 
press terms of such written agreement.... A certain 
disparity is inevitable, of course, whenever a written 
promise is, by oral agreement of the parties, made con- 


ditional upon an event not expressed in the writing. 
Quite obviously, though, the parol evidence rule does 
not bar proof of every orally established condition 
precedent, but only of those which in a real sense con- 
tradict the terms of the written agreement.’’ Id. (cita- 
tions omitted). 


Several other factors, each less than critical when 
viewed alone, lend weight to the Court’s conclusion when 
viewed together. First, the parties to the two agreements 
were different. Second, the defendant was represented in 
the negotiation of the oral contract by Mr. Yogman alone, 
while the written contract was negotiated for defendant by 
Messrs. Barth, O’Brien, and Fieldsteel. Yogman took no 
part in the latter negotiation. Next, the written contract 
between the parties contained no integration clause, al- 
though several other agreements between them did contain 
such aclause. Finally, the thirty year employment history 
of Harold Lee with defendant and the oft-expressed mutual 
regard which the parties had for each other lead to the 
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conclusion that the agreement to relocate was more likely 
to be sealed with a handshake than with a pen. 

In summary, the Court concludes that the written eon- 
tract contained the entire agreement of the parties with 
regard to the sale of the assets of Capitol City, but that 
the oral agreement was not so clearly connected with that 
transaction as to be part and parcel of it. The oral agree- 
ment was collateral and was not inconsistent with the terms 
of the writing. 


STATUTE oF FRaups 


Defendant contends that, as a matter of law, plaintiffs’ 
proof of the alleged oral agreement is barred by two pro- 
visions of the New York statute of frauds. The first of 
these provisions, General Obligations Law (5-701(10), pro- 
vides in pertinent part: 


‘Every “agreement, promise or undertaking is 
void, unless it or some note or meorandum thereof 
be in writing, and subscribed by the party to be 
charged therewith, or by his lawful agent, if such 
agreement, promise or undertaking: 


* * * 


“10. Is a contract to pay compensation for serv- 
ices rendered in negotiating . . . the purchase, sale, 
exchange . . . of a business opportunity, business, 
its good wili, inventory, fixtures or an interest there- 
in, ... ‘Negotiating’ includes procuring an intro- 
duction to a party to the transaction or assisting in 
the negotiation or consummation of the transaction. 
This provision shall apply to a contract implied in 
fact or in law to pay reasonable compensation. . . .”’ 


It is defendant’s contention that Harold Lee acted as a 
de facto broker for defendant in arranging for the sale of 
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Capitol City and that the agreement to relocate the three 
plaintiffs in another liquor distributorship was the agreed 
upon compensation for this service. Thus, defendant con- 
cludes that since a promised compensation is being claimed 
for services rendered in negotiating the sale of a business, 
and since the arrangement is not evidenced by a writing 
signed by the party to be charged, then plaintiffs would 
now be barred by Section 5-701(10) of the New York Gen- 
eral Obligations Law from suing on that promise. 

In its previous opinion denying defendant’s motion for 
summary judgment on this issue, this Court noted that 


‘*{t]he papers on this motion reveal that, although 
there is no dispute that Harold Lee ‘negotiated’ the 
sale of Capital [sic] to defendant, there is a factual 
dispute as to whether the agreement to relocate them 
in another distributorship was intended to be the 
consideration for Harold Lee’s ef*e ‘ts, as defendant 
contends, or whether the promise, supported by sep- 
arate consideration, was merely a condition prece- 
dent to the sale of Capital [sic], as plaintiffs con- 
tend.’’? 


Since the Court has already concluded that there were two 
distinct, collateral contracts, each supported by a separate 
consideration, there would seem to be no need to consider 
any further the argument proffered by defendant with re- 
gard to Section 5-701(10) of the New York General Obliga- 
tions Law. Harold Lee acted for himself as a principal in 
each of the contract negotiations and it would be stretching 
reality to attempt to characterize him as a broker or finder 
on the facts herein. 

Defendant also contends that Section 1-206 of the New 
York Uniform Commercial Code bars enforcement of the 
oral contract. That section provides in pertinent part: 


zZ. #2 Civ. 232 (S.D.N.Y., June 11, 1975) at 4-5. 
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‘‘[A] contract for the sale of personal property is 
not enforceable by way of action or defense beyond 
five thousand dollars in amount or value of remedy 
unless there is some writing which indicates that a 
contract for sale has been made between the parties 
at a defined or stated price, reasonably identifies 
the subject matter, and is signed by the party against 
whom enforcement is sought or by his authorized 
agent.’’ 


It is defendant’s contention that this section applies to the 
oral contract to relocate the plaintiffs in another distribu- 
torship since implicit in this arrangement would be the sale 
of the distributorship, its assets, and good will. 

As this Court noted in its previous decision denying 
defendant’s motion for summary judgment on this ground: 


‘“‘[T]here is some suggestion in the papers sub- 
mitted on this motion that defendant could not have 
promised to ‘sell’ another distributorship to plain- 
tiffs because it does not ‘own’ any distributorships. 
If such proves to be the case, application of N.Y. 
U.C.C. §1-206 to the agreement between the parties, 
whatever its terms, would be error.’ 


The trial of this action produced much testimony to the 
effect that defendant does not, in the ordinary course of 
its business, ‘‘own’’ distributorships such that it would be 
in a position to ‘sell’? one. In the main, these business 
entities are passed from one independent business person 
to another with defendant merely playing the limited role 
of deciding whether the purchaser passes muster as the 
holder of defendant’s franchise. It is true that on rare 
occasions defendant has found itself as owner, for a short 
period of time, of a distributorship. This was not the case, 
however, as regards the oral contract. 


3. 72 Civ. 232 (S.D.N.Y., June 11, 1975) at 6. 
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Offer 


Defendant contends that there was no valid offer to 
sell Capitol City on condition that Lester and Erie Lee be 
relocated in another distributorship. Specifically, defend- 
ant characterizes the oral contract as a condition of the 
sale of the assets of Capitol City and concludes that under 
the law of Delaware, the state of incorporation of Capitol 
City, all of the terms and conditions of the sale of assets 
of a corporation must be approved by both the directors 
of the corporation and by a majority of the shareholders. 

This characterization of the oral contract as merely a 
condition of the sale of assets rather than as a separate 
and distinct agreement does not comport with the finding of 
the jury. The Court has previously concluded that the jury 
could have found that two separate and distinct obligations 
existed and, as such, the argument proffered by defendant 
on this point is not relevant. 


Acceptance 


Defendant next claims that there was no valid accept- 
ance of the offer such that a valid oral contract was formed. 
The Court does not agree. Based upon the testimony pre- 
sented to the jury regarding the sale of Capitol City as 
well as the testimony regarding the alleged oral agreement, 
and viewing the evidence in the light most favorable to the 
plaintiffs, the Court concludes that the evidence was not 
so ‘‘overwhelmingly in favor of the movant that reasonable 
and fair minded men in the exercise of impartial judgment 
could not arrive at a verdict against [defendant].’?> Arm- 
strong v. Commerce Tankers Corp., supra, 423 F.2d at 959. 
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Standin q 


Defendant claims first that Harold Lee or his estate 
lacks standing to claim damages in this action and seeondly 
that Eric and Lester Lee also lack standing to sue. 

As to Harold Lee or his estate, defendant contends that 
Harold Lee negotiated the alleged oral contract on behalf 
of his sons and that Harold Lee is therefore not a benefici- 
ary of the contract and has no standing to sue for damages 
thereunder. Little need be said in dismissing this conten- 
tion. The jury found, and the Court coneurs, that all three 
named plaintiffs were parties to the alleged oral contract. 
The theory of the case which apparently satisfied the jury 
was that neither Harold nor Lester nor Erie Lee would 
have agreed to the sale of his interest in Capitol City unless 
defendant agreed to relocate the two younger Lees in a new 
distributorship. 

In challenging the standing to sue of plaintiffs Erie and 
Lester Lee, defendant basically revives its theory that the 
subject of the oral contract was merely a condition of the 
sale of the assets of Capitol City and was part and parcel 
of that contract rather than a separate and distinet con- 
tract. As such, defendant argues that the right to sue was 
purely a corporate opportunity, and that the corporation 
supplants the named plaintiffs as the party entitled to 
commence suit. 

Since the Court has previously concluded that the jury 
could have found that there were two separate and distinc, 
agreements and, that if such were the case, that all three 
named plaintiffs were parties to the alleged oral agreement, 
the Court must respectfully disagree with the defendant on 
this point. 
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Damages 


Defendant further claims that plaintiffs’ proof of dam- 
ages is speentated and incompetent. Plaintiffs’ proof on 
damaces consisted in part of their construction of a hypo- 
thetical model of a liguor distribrtorship based on a scale of 
approximately one half the size of Capitol City. Defendant 
claims that vlaintiffs’ failure to relate thei evidence of 
damages to an existing distributorship rather than to this 
hypothetical model caused the jury to engage in ‘‘rampant 
speculation.”’ 

Initially, it should be noted that the loss of profits which 
are the direct and proximate result of the breach is the 
proper measure of damages. For Children, Inc. v. Graphics 
International, Inc., 352 F. Supp. 1280, 1284 (S.D.N.Y. 1972) ; 
William Goldman Theatres v. Loew’s, Inc., 69 F. Supp. 103, 
105 (E.D. Pa. 1946), aff’d, 164 F.2d 1021 (3d Cir.), cert. 
denied, 334 U.S. 811 (1948). This is so notwithstanding 
the fact that plaintiffs’ venture never got off the ground. 
In For Children, Inc. v. Graphics International, supra, 352 
F. Supp. 1280, plaintiff had ordered a large number of chil- 
dren’s books which defendant was to print and plaintiff was 
to market. Plaintiff had received orders from retailers and 
had commenced promotional activities. The pariies clearly 
contemplated an on-going marketing operation. Thus, joss 
of profits was held to have been foreseeable and the proper 
measure of damages 

In the instant ease, plaintiffs had a successful history in 
the wholesale liquor distribution business; they had the 
appropriate capital ready; they had clearly expressed their 
intention to continue in the business at a new location; 
they had approached several potential sellers and had com- 


4. “here was also evidence elicited that loss of salaries, increased 
tux consequences, and loss of growth of goodwill flowed irom the 
breach. The Court, however, did not charge on the loss of growth 
of goodwill. The other elements were deemed proper for the jury’s 
consideration. 
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menced preliminary negotiations; and finally, they had 
placed the capital necessary to make the purchase in 
Seagram’s commercial paper for the express purpose of 
maintaining liquidity. All of this was known to defendant. 
Plaintiffs were ready, willing, and able to reenter the busi- 
ness. They had been industrious and successful in this 
business in the past. It was entirely foreseeable that the 
harm they would suffer as a result of defendant’s breach 
would be the loss of profits from the anticipated venture. 
See also William Goldman Theatres v. Loew’s, Inc., supra, 
69 F. Supp. 103. 

The real issue here is whether the plaintiffs’ evidence 
in support of the alleged lost profits was sufficient. The 
Court must exercise care to ensure that the evidence is suf- 
ficient to allow the jury to arrive at a just and reasonable 
daamge figure. Clearly, there is no necessity to predict lost 


profits with absolute accuracy On the other hand, th 
Court may not permit the jury to engage in ‘‘rampant 
speculation’’ based on insufficient evidence. This policy 
was cogently stated by Circuit Judge Friendly in Herman 
Schwabe, Inc. v. United Shoe Machinery Corp., 297 F.2d 
906, 909-10 (2d Cir.), cert. denied, 369 U.S. 865 (1962): 


‘Although later Supreme Court decisions have made 
it plain that ‘a defendant whose wrongful conduct 
has rendered difficult the ascertainment of the 
precise damages suffered by the plaintiff, is not en- 
titled to complain that they cannot be measured with 
the same exactness and precision as would other- 
wise be possible,’ Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U.S. 359, 379, 47 S.Ct. 400, 
405, 71 L.Ed. 684 (1927); Story Parchment Co. v. 
Paterson Parchment Paper Co., 282 U.S. 555, 563, 51 
S.Ct. 248, 75 L.Ed. 544 (1931), and that ‘the jury 
may make a just and reasonable estimate of the dam- 
age based on relevant data, and render its verdict 
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accordingly,’ Bigelow v. RKO Radio Pictures, Ince., 
327 U.S. 251, 254, 66 S.Ct. 574, 580, 90 L.Ed. 652 
(1946), none has detracted from Mr. Justice 
Brandeis’ statement in Keogh or held that mere 
proof that a defendant has injured its competitors 
generally warrants recovery in the absence of evi- 
dence that would justify a finding of injury to the 
particular plaintiff and would supply a rational basis 
for approximating its amount. To the contrary, ‘the 
jury may not render a verdict based on speculation 
or guesswork,’ Bigelow v. RKO Radio Pictures, Ine., 
327 U.S. at 264, 66 S.Ct. at 579.” 


In this case, defendant has by its breach ‘‘rendered dif- 
ficult the ascertainment of the precise damages suffered.’’ 

Plaintiffs’ proof of lost profits was admitted via the 
testimony of Ernest L. Sommer, a Certified Publie Ac- 


countant, who was duly qualified at trial as an expert with 
experience in evaluating business investments in general 
and liquor distributorships in particular. That proof con- 
sisted of taking a hypothetical model of a liquor distributor- 
ship approximately half the size of Capitol City and with 
the same earnings history and profit potential. Plaintiffs 
then took a figure representing one-half of the profits 
derived during the last year of operation of Capitol City 
and compared it with plaintiffs’ proceeds from the sale of 
Capitol City to develop plaintiffs’ return on investment. 
From this figure they deducted the return on the investment 
which plaintiffs had made in AAA bonds to mitigate their 
damages. The result was a percentage figure which indi- 
cated the loss oceasioned by the breach. By multiplying 
this loss in return on investment by the amount received by 
plaintiffs from the sale of Capito] City (and hence available 
for reinvestment) the plaintiffs approximated the loss 
which would have been occasioned by the breach in any 
year. This figure was $83,800 before taxes. 
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Plaintiffs alleged a period of ten years from the date 
of trial would have been a fair measure of the life of the 
new distributorship since this was approximately the 
length of time that they had held the ; evious distributor- 
ship. Thus, they estimated lost profits from September 1, 
1971, the month of liquidation, until June 1, 1975, the date 
of trial, st $314,000. Similarly, they calculated the loss 
for the ten year period from June 1, 1975 to May 31, 1985 
at $838,000. This latter figure was then discounted to more 
accurately reflect present worth and was reduced to 
$549,000. There was no assumption made that profits would 
increase over the life of the business although this had been 
the experience at Capitol City. The total loss in profits 
associated with the breach would thus be in excess of 
$850,000 based on this before tax projection. The jury 
verdict for plaintiff was rendered in the amount of 
$407,850. 

This case is distinguishable from cases where an estab- 
lished business is harmed and has a lengthy business his- 
tory to present to the jury on the issue of damages. This, 
however, is not a fata] impediment. 


“‘Of course, when the plaintiff has no established 
business showing potentiality of profits to start with, 
it will not be so easy for him to produce evidence 
from which profits can be determined with any 
degree of certainty, and in most cases it ha: turned 
out that he was unable to do so. But there is no logic 
or sound policy in a rigid rule that will foreclose him 
if his evidence, without it, is sufficient to get the 
Court beyond the guessing stage. The whole matter 
is a question of the evidence. ‘It is sufficient if a rea- 
sonable basis of computation is afforded, although 
the result be only approximate.’ Eastman Kodak 
Co. v. Southern Photo Material Co., 273 U.S. 359, 
379, 47 S.Ct. 400, 405, 71 L.Ed. 684. ‘* * * it will be 
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enough if the evidence show the extent of the dam- 
ages as a matter of just and reasonable inference, 
although the result be only approximate.’ Story 
Parchment Co. v. Paterson Parchment Co., 282 U.S. 
900, 068, 51 S.Ct. 248, 250, 75 L.Ed. 544, If these 
standards are met, the absence of the additional fac- 
tor of past performance of a going business—a use- 
ful factor no doubt—should not be fatal to the plain- 
tiff’s ease.’’ William Goldman Theatres v. Loew’s, 
Inc., supra, 69 F. Supp. at 105-106. 


Also, where there is a contract and the breach thereof 
causes harm to a plaintiff and the only difficulty is in meas- 
uring the harm, the law will not allow a defendant to escape 
liability merely because the fixing of damages is difficult or 
imprecise. Lor Children, Inc. v. Graphics International, 
Inc., supra, 352 F,. Supp. 1280; Wakeman v. Wheeler & 


Wilson Manufacturing Co., 101 N.Y. 205 (1886). 


666“ 


[A] defendant whose wrongful conduct has ren- 
dered difficult the ascertainment of the precise dam- 
ages suffered by the plaintiff, is not entitled to com- 
plain that they cannot be measured with the same 
exactness and precision as would otherwise be pos- 
sible.’ Eastman Kodak Co. v. Southern Photo Mate- 
rials Co., 273 U.S. 359, 379, 47 S.Ct. 405, 71 L.Ed. 
684 (1929). The wrongdoer should bear the risk of 
uncertainty that his own conduct has created. Bige- 
low v. RKO Radio Pictures, Ine., 327 U.S. 251, 264- 
265, 66 S.Ct. 574, G0 L.Md. 652 (1946).’? Autowest, 
Inc. v. Peugeot, Inc., 434 F.2d 556, 565 (2d Cir. 1970). 


A close reading of Autowest and the numerous cases cited 
therein leads this Court to conclude that the instant jury 
had before it competent proof of damages sufficient to allow 
it to make such just and reasonable inferences as the evi- 
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dence warranted. This evidence was debatable to be sure 
as the able cross-examination by defendant’s counsel 
demonstrated. In fact, the jury apparently employed a 
critical eye in viewing the evidence on damages since they 
did not accept the proof at face value. Bearing in mind 
the severe standards applicable to a motion for judgment 
n.0.v., the Court must conclude that plaintiffs’ proof of 
damages was competent and the verdict reasonable. 


Conclusion 


Viewing the evidence presented in the light most favor- 
able to plaintiff, Continental Ore Co. v. Union Carbide & 
Carbon Corp., supra, 370 U.S. at 696, this Court concludes 
that there was neither such a complete absence of probative 
evidence in support of the verdict nor evidence so strongly 
in favor of defendant that reasonable and fair-minded 
jurors could not arrive at a verdict against defendant. 
Armstrong v. Commerce Tankers Corp., supra, 423 F.2d 
at 959. 

Accordingly, defendant’s motion for judgment n.o.v. 
must in all respects be denied. 

So ordered. 


Dated: New York, New York 
April 26, 1976 


Charles H. Tenney 
USD, 
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UNITED STATES DISTRICT COURT 
SoutHerN District or New York 


72 Civ. 232 


Haroip 8. Lez, Eric Lee and Lester Lees, 
Plaintiffs, 
v. 


JosEePH HK. Seacram & Sons, Inc., 


Defendant. 


Before: 


Hon. Cuarues H, Tenney, D. J., 
And a Jury 


June 16, 1975 


10:30 A. M. Q. Room 128 


Appearances: 


Tue Law Firm or Maucotm A. Horrmann, Hsq,, 
Attorney for Plaintiffs; 
Malcolm A. Hoffmann, Esq., 
David Bender, Esq., 
Rebert C. Agee, Esq., 
Of Counsel 
Wuite & Casz, Esqs., 
Attorneys for Defendant; 
MacDonald Flinn, Escq,, 
EK. Miles Prentice, Esq., 
Robert W. Mannix, Esq., 
David Sacks, Esq., 
Of Counsel 


Deposition of Harold S. Lee 


* * * 


(2) (Mr. Flynn made an opening statement to the 
jury.) 

Mr. Bender: Your Honor, certain exhibits are referred 
to in the deposition excerpts which will be read and all 
these exhibits have been stipulated to as to admissibility 
by all the parties and will hand them to your Honor (hand- 
ing). 

Mr. Hoffmann: I am going to read from the deposition 


of the plaintiff Harold S. Lee, which was taken on Februar y 
29, 1972 


€ * 


(3) Mr. Hoffmann: ‘‘Q. Will you briefly outline, per- 
haps in chronological order, your business career, sir? 

‘‘A. Well, I came to duis country in 1928 ftom Canada. 
I got a job in the New York Stock Exchange and I worked 
there until about 1933. Sometime in 1933—for a year, I 
went into the beer business—and in 1933, I went to work 
for Seagrams, and I worked for them until 1962, and then 
I went into the wholesale liquor business. 

“*Q. Would you outline for us the various positions and 
esponsibilities you held while you were with Seagram? 

‘‘A. I started out as a missionary man when they first 
introduced Five and Seven Crown. That was in June, 1934. 
In January 1935, they made me the New Jersey Manager. 
In 1941, I was made the eastern division manager. In 
1958, I became executive vice president and managing di- 
rector of the Calvert Distillers Company. 

‘*Q. And you held that position until— 

‘A. Until August 1962.”’ 


* * * 


(4) ‘*Q. When did you personally first acquire any 
interest in Capitol City Liquor Company? 
SON. Tn tO ae 
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‘*Q. Could you explain to us the circumstances and 
the nature of their interest at that time? 

‘A. Yes. In 1956, I was with Edgar Bronfman and 
Victor Fischel in the Eden Roc in Florida. We were having 
a meeting there and I said, ‘Edgar, I want to leave the com- 
pany.’ At that time, I was still with Seagram’s. I said, 
‘I want to leave the company and go in the wholesale busi- 
ness.’ I then had a 49 percent interest in the House of 
Seagram’s aid I said, ‘I would like to buy that interest, 
Edgar, and go in there and bring by sons into the business.’ 

‘So he and Fischel both tried to talk me out of it and, 
finally, Edgar Bronfman said, ‘I do it for other people. 
I can’t say no to you. However, I think you are making a 
mistake but Dad is in Europe now. Please make no deci- 
sion until he comes back.’ 

‘When Dad came back, he talked me out of it. I had 
been extremely loyal to Samuel Bronfman and never 
learned how to say no to him. 

‘In 1958, they made me executive vice president 
of Calvert. That was strictly against my wishes. Then 
they (5) had a problem there. After agreeing with me 
it wasn’t a good job for me, they called a press conference 
the next day to announce my appointment. 

‘In 1959, I was on the executive floor and Mr. Edgar 
Bronfman came to me and said, ‘Are you still interested 
in buying our stock in Capitol City Liquor Company?’ I 
said, ‘Yes.’ He said, ‘You’ve got it.’ That’s when I bought 
rt: 

**Q. What was the percentage of stock held— 

‘‘A. Forty-nine percent. 

‘*Q. And you purchased that entire 49 percent? 

‘‘A, Yes. There was 49 percent outstanding. There 
were 5,000 shares outstanding and they had 2,490 shares 
and my brother had the 2,510. 

“Q. Joseph E. Seagram had 2,490 shares? 

‘A. Yes.”? 
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‘Starting at that point in time, 1959, did you have any 
role in the operation of Capitol City other than your stock 
ownership? 

‘*A, None. It was sold to me on condition that I don’t 
go there, that I stay with Calvert. 

‘*Q. You mentioned earlier that your interest in buying 
into Capitol City was to provide an opportunity for your 
sons? 

(6) ‘‘A. Yes, that’s right. 

‘*Q. How soon did they become associated with Capitol 
City? 

‘A, Here’s the way it happened. I wasn’t active there. 
Both my sons had professions and were doing very well. 
The business wasn’t doing too well. I was anxious to get 
down there. When I went down there in ’62 it was ’63 
I brought the boys in and said, ‘I’m 63 years old now. 
You don’t build a business at 63. Are you boys interested 
in the business? Because if you are not, I will make other 
arrangements?’ 

My younger son was singe at the time and he was work- 
ing for Brown Brothers, Harriman and he was liked so well, 
I said, ‘if you don’t want it, say so.’ 

‘*He said, ‘I will leave Brown Brothers, Harriman and 
try it for a year.’ 

“‘T didn’t want to move my sons beeause I didn’t know 
whether they would like it or not. At Brown Brothers and 
Harriman, they raised his salary every vear. 

‘‘He came in and was extremely capable and he was 
the best addition we ever made to our business. 

‘‘Once I saw the way he felt about it, I brought my 
other son in, too, because I was hoping some day to quit. 

“‘Q. Approximately when did your younger son, (7) 
Lester come in? 

‘*A. He is my older son. He came in five or six years 
ago. I don’t have the exact dates. Eric came in about a 
year earlier. 
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“‘Q. In 1963 when you moved to Capitol City as of 
what point and prior thereto, who had been operating Cap- 
itol City? 

‘“*A. My brother, Henry. 

Q. Anybody else with him? 
A. His son, Arthur. 
Q. What role did you assume in Capitol City in 1963? 

‘A. I took over the management of the company. First, 
I didn’t we:.t any title in the company and I was secretary 
for a while, but, eventually, I was forced to become presi- 
dent of the company and took over the sales. 

“From 1963 to 1970, they more than doubled their 
business. 

**Q. What office did you assume? 

““A. I assumed, originally, the office of secretary or 
treasurer. 

‘*Q. How long did you hold that? 

‘A, About two years and then I became president.”’ 


(8) ‘*Q. Let’s take that point in time, in 1965. Who 
were the other officers in Capitol City? 

‘A, Before my sons came in taere, my nephew was the 
vice president, and when my two sons came in, I made them 
vice presidents. My two sons and nephew were vice pres- 
idents and Lester was the vice president and secretary of 
the company. I think that would about cover it. My 
brother must have had some title, I don’t know what it 
was. 

‘*Q. Did those same officers continue to hold those 
same positions until the sale in 1970? 

‘fA, That’s right.’’ 


* * & 


‘*Q. What was the stock ownership of Lee or of Capitol 
City as of 1970? 

‘‘A. My family had 50 percent and my brother’s family 
had 50 percent. 
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‘*@. And how was your 50 percent allocated among dif- 
ferent members of your family? 

‘*A. My two sons had the same amount. They had, 
roughly speaking, 23 percent or 24 percent of the total com- 
pany and I had about 26 percent, because many years ago 
when I acquired the company, I immediately started giving 
the children stock in the company because we had an agree- 
ment (9) among the family that the stock couldn’t be 
sold, couldn’t be put on the market, and when | transferred 
the assets to the children, I made sure it couldn’t be sold 
to an outside person in any way, shape or form, nor could 
either side of the fami! ell less than the whole 50 per- 
cent.’’ 

* a” * 

“*@. When did the subject of a possible sale of Capitol 
City first come to your attention? 

“*A. It didn’t come to my attention. I initiated it. 

‘*Q. Will you tell us the circumstances and if you can, 
Mr. Lee, the approximate date? 

‘*A. It will have to be approximate. It was either late 
May or early Jvne. 

““Q. Of what year? 

‘SA. 1970. 

‘‘Seagram never approached me to try to buy the place. 

“In the course of a conversation one day with Jack 
Yogman, we discussed at that time getting black minority 
people in the business. 

“*Q. You and he discussed this? 

eR. eR. 

“*Q. Who initiated that subject, sir? 

(10) ‘*A. I think I did. It wasn’t me. We just dis- 
cussed that. 

“*Q. Was this responsive to the changing character of 
the District of Columbia? 

‘‘A. No. At that time, there was a lot of emphasis on 
big corporations, establishing some room for minority 
groups. 
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‘‘So we discussed that and he said, ‘Yes, Harold, in 
your market, it’s 75 percent black.’ It gave ine an idea. 

‘‘Sometime later, I heard that Joseph E. Seagram was 
looking for a business for Mr. Carter ard I heard it in 
New Jersey. That’s when I sat down with my family and 
we were getting a little friction in the family too. My 
nephew felt he wanted to be on his own. He felt he had 
always been dominated by my two sons and would be Etter 
on his own— 

**Q. Can I stop you a minute? 

‘‘This conversation with Yogman where you discussed 
the possibility of a black representative, can you be a little 
more specific as to when and where that occurred? 

**A. It oceurred in Jack Yogman’s office. 

‘“‘Q. When was that subject brought up? 

‘‘A. Approximately May. 

“*Q. May of 1970? 

“A, Yes, 

(11) ‘‘Q. How did you happen to be in Yogman’s of- 
fice, sir? 

‘A, When I was a distiller, I learned that a wholesaler 
who was out of sight is out of mind, so I used to go to New 
York at least five or six times a year and I talked to Jack 
very often. 

**Q. But the subject in that discussion that you just 
tesitfied to was not the purpose of your visit, is that right? 

‘CA, Oh, no. We discussed many things. I considered 
Jack a very good friend. He was very helpful on many 
occasions, in giving me advice and things like that. 

‘“*Q. Was anything else said at this first discussion with 
Mr. Yogman? 

‘A. We had that discussion. There had never been 
any thought of selling our company— 

‘“‘Q. Did he suggest your selling your company at that 
time? 

‘*A. No, he didn’t. 


180a 
Deposition of Harold S. Lee 


‘‘When J found out that Arthur wanted to go on his 
own—after all, the family was growing up. In our family, 
there are three brothers and three cousins, so I thought now 
there’s grandchildren coming along; Ar‘hur has a brother 
who is fourteen years old now. 

(12) ‘‘I could foresee in the future there would be a 
hassle there with all the members of the family so I sat 
down with the boys and said, ‘Lock, this may be a very bad 
suggestion but here’s what it is.’ So we discussed it. 

**Q. What was the suggestion? 

‘‘A. The suggestion was that I talked to Jack Yogman 
about his buying our business, conditionally, of course. 

‘*Q. Approximately when was this that you made this 
suggestion? 

‘A. The latter part of May. And my sons told me 
point blank they weren’t going to go back to their profes- 
sions now and unless they could be established in another 
business, they would not sell. 

‘‘My nephew wanted to be on his own. He was willing 
to sell. My brother was willing to sell. 

‘*T was very reluctant for the simple reason that a good 
house like we had in Washington doesn’t grow on trees. 

‘“*Q. In making that suggestion to you~ two sons, did 
you talk to them simultaneously? 

“‘A, Yes. I talked to everybody. 

**Q. And you got all the members of the family to- 
gether? 

‘CA. Yes, 

‘‘Q. What was your brother’s reaction to this (13) 
suggestion? 

‘A. My brother is older than I am so as far as he is 
concerned, he wanted out, and my nephew wanted to be on 
his own. Frankly, I can be very sympathetie to an idea 
like that. People don’t grow up very fast if they don’t 
have room to grow. I should know that. 
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‘‘Q. You say, in this discussion with your sons and your 
nephew and your brother, your sons said they would be 
opposed to the idea unless they could be in another busi- 
ness? 

‘*A. Right. 

‘‘Q. Did they mention what kind of business? 

‘A. The same business, of course. They loved the 
business. 

‘(Q. Were they any more specific? 

‘A, They wanted a wholesale liquor nouse. Naturally, 
it had to be a decent house. The only reason they would 
do that was so that they could be alone, they could be the 
bosses. 

‘‘Q, Your two sons wanted to be together but alone as 
far as your nephew, Arthur? 

‘A, Yes. It was a very unwieldly situation. 

‘‘Q,. Were your sons any more specific in spelling out 
what their desires were if there were to be a sale of 
(14) Capitol City. 

‘‘A. They wanted to go back into the business 

“‘Q. Was there any mention of where? 

‘“A. No. I didn’t know anything about where because 
I hadn’t talked to Jack Yogman yet. 

‘At that time, I also didn’t know about the problem of 
a couple of daughters-in-law but business is business. 
When I worked for Seagram and they moved me, I had to 
move eleven times. You go where your business is. So 
there were little squawks but they would have gone. 

“‘Q. Following this meeting with your sons and the 
other members of the Lee family, you said you went to see 
Jack Yogman? 

fA. Yes. 

“‘Q. When was that? 

‘A, Approsimately in early June. 
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**Q. 19702 

A eR 

‘*Q. And where did you see him? 

‘A. In his office. 

“*Q. Did you ma.e an appointment with him in advance? 

‘*A. Yes. I picked up the phone and said, ‘Jack, when 
can I come to see you?’ And he told me and I came in. 

(15) ‘*Q. So you saw him early in June? 

“HA! Yes: 

‘I’m 72 years old. I don’t have that kind of a memory 
any more. 

“*Q. At this meeting with Yogman—was that at his 
office again? 

SA. Yes, 

**Q. Who was present? 

‘A. Nobody is ever present with Yogman except the 
people who are coming to see him. He is always in his 
office alone. I have been in his office hundreds of times and 
it’s his office, period. We may come in two or three at a 
time by appointment, but as far as seeing anybody else 
from the company in his office, we never did. 

‘‘Q. What transpired at this meeting in his office? 

‘‘A. I said, ‘Jack this is getting to be an unwieldly 
family. I think Washington would be an ideal place for a 
block distributor if you feel that way, but our house is 
not for sale at any price unless Lester and Eric are re- 
located.’ That was the initial statement. 1 said, ‘I don’t 
even want to go into a discussion with you, Jack, unless 
conditions are—we will sell you the house providing we 
ean arrive at a satisfactory price but under no conditions 
is the house for sale unless Eric and Lester will be re 
located.’ 

(16) ‘*Q. Were you any more specific in terms of stat- 
ing what you meant by your sons being relocated? 

‘‘A. In another Seagram house. 
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“‘Q. Was there any further specification by you as to 
what kind of Seagram house would be acceptable? 

‘©A, There are damn few Seagram houses in America 
that are unacceptable. We did specify an exclusive market, 
if possible. 

“Q. You told Yogman that at this meeting in early 
June? 

‘*A. Yes. The houses he told me were available were 
in exclusive markets. 

“Q. Let’s go back first of all to what you told him. You 
told him you wanted a Seagram’s house in an exclusive 
market? 

“CA. Yes. 

“‘Q. Did you give him any other requirements as to 
what kind of a house would be acceptable? 

“A. No, 

“‘Q. You didn’t discuss any particular geographic— 

‘A. He mentioned a couple of houses that were avail- 
able. 

‘‘Q, Let me finish the question. 

‘‘You did not mention any particular geographic (17) 
location that would be necessary? 

‘A, No, I did not. 

‘“‘Q. You did not mention any particular volume of 
business that would be essential? 

‘A, I did not. 

‘‘Q. You did not mention any particular rate of profit 
that would be essential? 

‘“*A, Well, the rate of profit— 

“‘T 1epeat again, every Seagram house is a money- 
maker providing it is a Seagram house. There is no such 
thing in America as a Seagram house that is not making 
money. 

‘‘Q. In your references to a Seagram house in this dis- 
cussion with Yogman, did you mean a distributorship which 
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would have the Seagram brands, Seagram’s VO, Seagram’s 
Crown, or 100 Pipers or did you mean any of the houses of 
Joseph E. Seagram? 

“*A, Yes. 

‘*Q. In other words, a Calvert house might be accept- 
able? 

“‘A. It might be but I was thinking in terms of a Sea- 
gram house. 

‘*Q. What did you tell Yogman? 

‘“‘A. We discussed this and the houses he mentioned 
to me were Seagram houses. 

(18) ‘‘Q. I am trying to pinpoint what you told him. 

‘““A. Here’s what I told him. I told him that our house 
was not for sale under any conditions unless Lester and 
Eric could be relocated in some other area in another 


house.’’ 
* * * 


‘‘Q. In this meeting with Yogman in early June, 1970, 
do you recall specifying any other requirements as to the 
kind of house that would be essential for the relocation of 
your sons as a condition to your willingness to sell Capitol 
City?’ 


‘‘A. I don’t remember, I don’t remember the specifics. 
I remember only the basic facts that I told him and, based 
on that, he came back with recommendations. 

‘*@. You don’t remember any other specifics? 

“A, That’s right. 

0), ‘Okay. 

‘*You told us what you said to Yogman? 

“‘A. Yes. 

“‘Q. What did he say to you at this same meeting in 
his office? 

(19) ‘‘A. Well, he starting giving me information that 
I didn’t know. He gave me the name of two Seagram 
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houses that were available. It wasn’t public property but 
he knew of it, and he told me there was an exclusive Sea- 
gram house in Rhode Island that Mr. Lawrence Paley 
wanted to sell. He also told me that there was a Seagram 
house in Minneapolis where Lous Galenson wanted to sell. 
That information came from Mr. Yogman. I didn’t know 
these things until he told me. 

‘*Q. What else did he say to you at this meeting? 

‘‘A. That’s all he had to recommend at that time. 

‘Based on that, those houses bel ¢ available, I was will- 
ing to go through with the deal. 

‘*Q. As of this time when you had this meeting with 
Mr. Yogman, you said you had eavilier heard that Seagram 
might be interested in finding ¢. divtributorship for Chester 
Carter? 

“CA. Yes, 

(20) ‘*Q. During this meeting with Yogman, was there 
any mention of Carter? 

“A. Yes, I think we did discuss that. 

“‘Q. What did you discuss with reference to Carter? 

‘‘A. I had very little contact with Carter. I just told 
him I heard they were interested and I said, ‘Under certain 
conditions, I might be interested in selling.’ ”? 


* * * 


“*Q. And as far as yor recall, there was no other men- 
tion of Carter at this meeting with Yogman? 

‘A. That’s right. 

“*Q. At this >eting with Yogman following his men- 
tioning the Rhede Island and Minneapolis houses, did he 
tell you to do anything? 

es 

**Q. Did you tell him vou were going to do anything? 

‘“‘A. No. At that time, we had made no sale yet; we 
didn’t know whether we could agree on a sale. 


a, 
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‘‘Mr. Yogman told me they would look into it and let 
me know and several weeks later, John Barth came down to 
tell us they were interested in buying. He made no com- 
mitment at that time. 

“*Q. As of this meeting with Yogman, you say he made 
no commitment to buy? 

(21) “A. That’s right. 

**Q. Or even that they would be interested to buy? 

“A, That’s right. 

“‘Q. And that was, in essence, how that meeting ad- 
journed? 

‘SA, That’s right. 

““Q. What next occurred? 

‘‘A. Mr. John Barth came to see us. 

““Q. Who is John Barth? 

‘‘A. An assistant to Jack Yogman. 

‘*Q. When did John Barth come to see you? 

‘‘A. About two or three weeks later. 

**Q. Still in the month of June 1970? 

‘h, Yeu: 

‘*Q. Where did he come to see you? 

‘‘A. In my office. He told me they were interested in 
buying. 

“*Q. Can you give us your complete recollection as to 
what Barth said in that meeting with you? 

‘A. Barth said that Seagram was interested in buying 
the house. 

“‘Q. Nothing more or less? 

fA. Pete right, 

“‘Q. Did he mention Carter? 

(22) ‘‘A. Not at all. We didn’t sell te Carter. 

‘“*Q. Did Barth discuss any other aspect of a possible 
sale with you? 

‘‘A. No. He told me, ‘If the deal goes through, you 
better get a damn good tax man to h«'p you.’ That was the 


a 


ye 
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only advice he gave us. Outside of that, there was no dis- 
cussions of any kind because he didn’t have any authority, 
nor were we prepared for it. 

‘*Q. What did you say in response to Barth’s advice 
that Seagram was interested in buying? 

‘‘A. We said we would let him know. We had made 
no commitments as yet. 

“*Q. And that was the sum and substance of the meeting 
with Barth? 

“A, That's right.” 


* * * 


“Q. In reporting Barth’s visit to you to the cther 
members of the Lee family, what, if anything, did you say 
about the relocation of ye -r sons? 

“A, I didn’t say anythiug to them. I had no discussion 
on it. He just said they were interested in buying. From 


then on we became more specific. 

“*Q. What did your sons say when you reported Barth’s 
visit to them? 

(23) ‘A. We went threngh the same thing as before, 
if they could be relocated, ti-y «vould sell. 

‘*Q. Did you, at that time, tell them that they would be 
relocated? 

‘“‘A, At that time, we hadn’t sold yet. I had already 
spoken to Jack. I told Jack my business wasn’t for sale at 
any price unless the boys were relocated. 

‘“When he said they were interested, it was a tacit ad- 
mission they would be relocated, 

‘“*Q. So when you spoke to your sons, you had not told 
them that Yogman had committed himself to relocate them? 

‘*A, Had I? 

**Q. Yes, had you. 

‘‘A, No. The only thing I did tell them—I told them 
when we first discussed settlement, that we would not sell 
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unless they would be relocated. That was the condition 
under which they agreed to sell. That didn’t change. 

“*Q. But as of this point in time following Barth’s 
visit, when you communicated the fact of that visit, you 
did not discuss with them your meeting earlier with Yog- 
man and the question of relocating? 

‘‘A. I discussed that. I told you Barth came two (24) 
or three weeks after my discussion with Yogman. When I 
came back from New York, I told the boys what I dis- 
cussed with Yogman. 

_ Q. You told them in detail what you discussed with 

Yogman? 

‘OA. Yes. 

‘“‘Q. How about your brother and his son? Did you 
acquaint them about the discussion with Yogman? 

‘‘A, They were not involved in the relocating. 

“*Q. Arthur was not seeking a relocation of the whole- 
sale distributorship? 

‘‘A. We weren’t going to ask Jack Yogman for two dis- 
tributorships. Arthur wanted to be on his own. He didn’t 
want any part of it.’’ 


* * * 


‘“‘Q. Mr. Lee, following Barth’s visit and your com- 
munication with the other members of the Lee family, what 
steps were next undertaken? 

“*A, Well, I called Jack Yogman. 

**Q. Approximately when was this call after that? 

‘‘A. Shortly after Barth’s visit. 

“*@. A day or two? 

‘A. Maybe a week. And I made an appointment to 
(25) come and see him. Four or five of us went there. 
My brother went and our sons went. 

‘‘At no time did we negotiate with Jack Yogman. We 
negotiated with Jack Fieldsteel. 
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‘‘Q. You say your brother, your accountant— 

‘A. Myself and one of the boys. 

**Q. One of your sons? 

‘“‘A, I tnink one of my sons or my nephew—I don’t 
know. 

“*Q, All of yon flew up to New York? 

‘““A. I don’t know. 

“*Q. What happened there? 

‘*A. We discussed price. 

““Q. With whom? 

‘*A, We discussed that with Mr. Fieldsteel.’’ 

‘*Q. I will restate the question 

‘*When you had lunch with the other members of your 
gronp, did you reach any new position? 

“SA, We did. 

‘“Q. What was that position? 

‘“©A. We reduced our asking price. The reason for that 
was, as we left Fieldsteel’s office—when you leav Field- 
steel’s office, you have to walk by Yogman’s (20 office 
and he was standing in the doorway and ‘be calle me in 
and asked how we were doing and I said, ‘Fi dstee. thinks 
we are too high,’ and he told me he approves $600,000 for 
good wiil. 

**Q@. Yogman said that? 

fA Yes, 

‘*Q. Standing in the doorway of his office, he told you he 
had approved $600,000? 

fhe oY G8. 

‘When we went out to lunch, I related that to our group 
including our accountant, and he told me he thought we 
were nuts and in order to maintain harmony with the 
company, I told the boys, ‘We can fight if you like for 
more money, but this is what Mr. Yogman said,’ and after 
the relationship with Yogman, his word was ‘God.’ ”’ 
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(28) ‘‘Q. Did you, in any of those contacts with Yog- 
man, discuss relocation of your sons? 
> ‘‘A, That wasn’t something that had to be discussed.’’ 


* * * 


“‘Q. You have testified as to the first meeting you had 
with Jack Yogman sometime in May 1970, when the subject 
of relocating your sons was discussed. 

‘A. That’s right. 

‘*Q. When did you next discuss that subject with any 
rerpresentative of the defendant Joseph E. Seagram & 
Sons, Inc.? 

‘‘A. I would say either September or October. 

**Q. Would you tell us the circumstances? 

‘‘A. In September, late September, I called up Mr. 
Larry Paley of Rhode Island. Remember, Rhode Island 
being available was given to me by Mr. Yogman. I ealled 
up Larry Paley in September or October and I said, ‘Larry, 
your business is for sale. 

‘‘He said, ‘I didn’t want to make it publie property.’ 
ee ‘‘T said, ‘It is not public property. I got (29) it from 
\ Mr. Yogman.’ 

‘*He said, ‘Yes, I want to sell my business.’ 

‘‘So I made a deal with him to come down and see 
him.’?’ 


* * * 


(39) ‘‘In order not to get any rumors going around 

that the business was for sale, they made a date for me 

° to go down there on a business holiday. That would be 
early in Octcber.”’ 


Will your Honor excuse us, please? 
Pause.) 
sca Mr. Hoffmann: Line 23: ‘‘After that I went to 
see Jack Yogman.’’ 


* 
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‘*@. Did you ask Paley whether Yogman had given any 
reason why Paley was not to sell to you? 

‘‘A. No, I didn’t. But it’s a very simple matter if you 
read their contracts as I had for many years. Anybody 
purchasing a franchise house has to have the permission 
of the owner of the franchise.”’ 

* * * 

(41) ‘‘Q. Following that phone conversation with 
Paley, you say you went to see Yogman? 

wie es: 

‘“*Q@. Where and when? 

‘A. In his office, probably early October. I wanted to 
know what it was all about. 

**Q. Who was with you? 

‘*A. I was alone. 

“‘@, And Yogman was alone? 

A Yes. 

‘*Q. What did you say to Yogman? 

‘‘A. I said ‘Jack, what is it all about? You are the 
one who told me Rhode Island was for sale and Paley tells 
me he can’t sell to me.’ 

‘‘He said ‘Well, Harold, I didn’t think you would be 
interested. The company is too small for you.’ 

“*T said, ‘Let me decide about that.’ 

“‘T thought that was all straightened out so I called 
Larry Paley back aga: and I said ‘Larry, I think Jack 
feels different about it new. Let’s make a bid.’ 

‘‘He said, ‘before we make a date, Ihave afriend (42) 
in the building; let me make a eall.’ 

“‘T said, ‘Who’s your friend?’ 

‘*“He said, ‘Jack Barth,’ ’’ 


He * 
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““Q. Mr. Lee, following this second phone conversation 
that you had with Mr. Paley, when did vou next talk to any 
Seagram representative about relocating your two sons? 

‘‘A. Shortly after that. I went to see Mr. Yogman 
again. 

‘*Q. Approximately when would it have been, if you 
can recall? 

“A. Teouldn’t tell you. Probably November. He trav- 
els a lot. You would call him up and he would say, ‘I’m 
going to be in Japan for a couple of weeks.’ 

‘*T finally went to see him and he told me he had a 
problem in Massachusetts; he had three distributors there 
who were not getting along and he was going to take a 
distributor out of Massachusetts and was going to put 
him in Rhode Island. 

‘At that time, I felt I just wasn’t getting a fair shake. 

‘*Q. Did you tell him that? 

‘‘A. I did. He said, ‘There’s a house in New (48) 
Jersey coming up.’ He mentioned the name of the house. 
There were two partners who were not getting along. He 
said, ‘That would be a great house for you,’ but that never 
materialized. 

‘‘The house he told me about in Minneapolis, without 
giving me a chance to bid on it, it was sold to somebody 
else. 

‘*Q. Let’s confine ourselves to this meeting in Novem- 
ber, 1970. Did you say anything else to him at that meeting? 

‘‘A. I told him, quite frankly, there was no excuse for 
it. He said, ‘We have these problems. We have to straight- 
en it out, but don’t worry, we will take care of them,’ 

“*@. And that was the extent of what he said to you 
at that time? 

“CA. Yes. 
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‘‘Q, And, again, you and he were alone at that meeting? 

oe eee, 

‘‘Q. Following that meeting with Yogman, when did 
you talk with any Seagram representative avout relocat- 
ing your sons? 

‘*A, T never spoke with any Seagram representative 
(44) but Mr. Yogman except once. I was in touch with 
Mr. Yogman at least three times a month, whether by tele- 
phone or by visit. He was telling me ‘I think this will 
break. Call me next week; call me in two weeks; call me.’ 

‘‘One timc he said I should call him at a certain time 
on a certain day and I was playing golf that day and ran 
off the golf cours. to call him, but nothing materialized. 

‘“‘Q. What pev.od of time did those three calls visits 
a month take place? 

‘*A, That went on continuously until the end oi 1971 
or longer than that. 

“*Q. Starting when? 

‘*A. September 1970. 

‘“‘Q. You say other than one time, you never talked 
with anyone other than Mr. Yogman about the subject of 
relocation? 

‘CA, That’s right. 

“‘Q. What was the one time? 

‘¢4. I spoke with Edgar Bronfman once. 

‘“¢Q. When and where was that? 

‘A. I can’t tell you the date. I know it was in 1970. 
He met me. I was in Tom Hawe’s office and he came out 
and met me. 

“‘T said, ‘What about the boys?’ And he said, (45) 
‘Don’t worry about the boys. We will take care of them.’ 

‘‘Q. This was approximately what time? 

‘A. That was in 1970.’’ 


If your Honor please, we go to the next page on 
line 19: 
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**Q. Did these meetings and conversations with Mr. 
Yogman and the conversation with Mr. Bronfman which 
you testified to today exhaust all of the occasions on which 
you discussed the subject of relocating your sons with any 
Seagram representative? 

‘A. My conversation with Mr. Edgar Bronfman was 
just this one time that I specified and with Mr. Yogman, 
so many times, I couldn’t specify. 

**Q. Over what period of time? 

‘*A. It started off in October of 1970. We had con- 
tinuous meetings—even when I was away out of town, I 
would make long distance calls, and ask him, ‘Is anything 
coming along?’ I contacted him almost constantly. 

“@. But you can’t think of any specifie meeting or 
conversation you had with Yogman or anyone else spexk- 
ing for Neagram on this subject? 

‘‘A, Evory time 1 saw him, I spoke on the swject. 
That was the only reason I went to New York.’’ 

* * * 

(46) ‘*Q. Apart from the two phone conversations you 
had with Mr. Paley, did vou contact any liquor distributor 
with a view to the possible purchase of his distributership 
to your two sons? 

SAL idid: 

“Q. Who? 

“A. Jerry Laskin. I forgot the name of his house, 
It’s just outside of Springfield, Massachusetts.’ 


* * * 


“Q. And what came of tho ¢ directions with Mr. Las- 
kin? 

‘A. We went down to see him and he had his accountant 
present and, unfortunately 
didn’t want to sell. And w 
on his © isiness, he put a price on it that was so ridiculous, 
it wasn’t funny.’’ 


he wantec to sell and yet he 


hen we asked him to put a price 


* * 
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“*@. Apart from Mr. Laskin, did you contact any other 
distributors? 

‘“A. I contacted a good many friends of mine around 
the country. 

“*). Who were they? 

‘“‘A, Some people in Georgia and some other people 
(47) to let ine know if there was any business for sale and 
I called Tampa—Joe Medutla in Tampa—and Harry Maret 
in Georgia, and asked them if there was anything available 
and I called some others, and in every case, they just 
couldn’t find anything anybody wanted to sell. 

‘*Q. Did you or your sons look at any other kind of 
business in which they might locate? 

‘CA Yes, we did. 

“*Q. Will you give us the cireumstances, please? 

‘*A. We met a person who had a chain of 28 or 30 tire 
stores who wanted to sell and we had our accountant look 
into that and the price was prohibitive. 

“*(). Where were those stores located? 

‘fA. In Maryland. 

‘*Q. Did you ever get to the point of making an offer 
for that tire busin ss? 


) 


‘“*A. No. We called our accountant in and he knows that 
business ver, well because he has a couple of accounts in 


that business and he saiu it was absolutely prohibitive. 

‘Another time, Lester looked wp a paint esmpany in 
Maryland which seemed as if it might have some potential 
and we called our accountant in and he said no, 

**Q. Approximately when was it that you contacted this 
tire company? 

(48) ‘‘A. That was April or May of 1971. 

“*Q. How about the paint company, when was that? 

‘‘A. After that. I don’t know the dates. As a matter 
of fact, I wasn’t iuxing the contaets. They boys were. 
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“*Q. They reported this to you? 

Aw? Yes, 

““@. Any others that you know of that they contacted? 

“A. Yes, there were others but I couldn’t name them 
because I wasn’t doing the contacting. The only contacting 
I die was in the industry where I know people.’’ 


* * * 


‘“Q. I would like to have you look at the second sentence 
—the third sentence, please, which reads: ‘For this reason, 
he’—I think it’s referring to you, Harold S. Lee—‘con- 
ducted his dealings with Seagram both on behalf of plain- 
tiffs in negotiating the agreement for a new distributorship 
as well as on behalf of the five stockholders of Capitol City 
in negotiating its sale as transactions among friends, even 
foregoing the services « f an attorney in both instances.’ 

‘A. Let’s get something straight. I did not act inde- 
pendently on the sale. Everyone had his say. I did (49) 
act independently in getting a new distributorship for my 
two sons. 

‘*Q. I am referring to the concluding portion of that 
allegation, ‘even foregoing the services of an attorney in 
both instances.’ Were you unrepresented by an attorney 
in connection with these two transactions? 

“a. hats: right, 

‘*Q. Did any Seagram representative ever suggest to 
you that you should retain counsel? 

‘“*A. Yes, Vince O’Brien did. 

**Q. Did you think that was poor advice? 

‘A. After what happened later, I would say it was not 
poor advice. But at that time, I thought it was ridiculous. 
I thought that my relationship with the company was such 
that I shouldn’t have to protect myself. 

**@. Would you look at the next paragraph of the Com- 
plaint, No. 19, Mr. Lee? 

a Y8, 
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“Q, And particularly, please look at the second sentence 
which alleges, ‘This was done after a representative of 
Seagram pointed out that even if plaintiffs got their new 
distributorship ‘‘tomorrow,”’ it would take 90 days to clear 
up all the details.’ 

‘Who was the Seagram representative who made that 
(50) statement? 

“A. Tom Hawe, the treasurer of the company. 

‘When we first got the check September 30th, I put it 
in CD’s. At that time, even though Triple A Bonds were 
giving 9°% percent, [ wanted to be sure we were liquid, so 
I put it in CD’s. 

“Tater, I saw Tom Hawe, and Tom Hawe said, ‘If you 
are putting it in CD’s, why don’t you give us commercial 
paper?’ 

‘“T said, ‘Certainly, if the rates are the same T would 
rather give it to you.’ 

‘T said, ‘I would like to keep liquid because it looks like 
we are getting a house at any time and I don’t want to be 
held up because we are short of money.’ 

‘‘He said, ‘Even if you get a house tomorrow, it will be 
held up for 90 days.’ so that’s why I gave it to him for 90 


days.”’ 
* & * 


““Q, Were you, in essence, doing him a favor by putting 
this money into Seagram’s commercial paper? 

‘CA. He asked me for it. He was paying me the same 
rate of interest I could have gotten any place else on short 
term.’? 


* % & 
(51) ‘*Q. Mr. Lee, I hand you Plaintiff Exhibit 12 for 
identification, and ask you what it is, if you know. 
‘A. That’s the expense account that my son made out 
for the trip to New York on June 22nd. 
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**Q. Which son? 

“*A. Lester. 

“*@. In whose handwriting is that paper? 

‘*A. That’s Lester’s. This is all Lester’s handwriting. 

“Q. Can you read what the document says? 

‘CA. ‘Discussed availability of wholesale liquor house 
with Jack Yogman.’ ”’ 


* * ae 


(be (Plaintiff Exhibit number 12 was received 
in evidence.) 


Mr. Hoffmann: Your Honor, I will just call the 
attention of the jury to the exhibit. 
It recites on the top, ‘‘Trip to New York City, 
June 22, 1971. Discussed availability of wholesale 
liquor house with Jack Yogman.”’ 
* * * 
‘Q. Mr. Lee, I hand you Plaintiff Exhibit 12 for iden- 
tification, and ask you what it is, if you know? 
‘*A. That’s the expense account that my son made out 
for the trip to New York on June 22nd. 
‘*Q. Which son? 
‘CA, lester, 
‘“*@. In whose handwriting is that paper? 
‘A. That's Lester’s. This is all Lester’s handwriting. 
(53) ‘*Q. Can you read what the document says? 
“SA. ‘Discussed availability of wholesale liquor house 
with Jack Yogman.’ 
“‘Q. Before that, vou missed a line, Mr. Lee. 
A. ‘Trip to New York City.’ 
**Q. Read it all. 
“tA. Urip to New. York City, June 22. 1971,” 
‘*Q. Let me ask you this. Did you make a trip to New 
York City on June 22, 1971? 
‘A. I did. 
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“*Q. With Lester? 

‘‘A, With Lester and Eric. 

‘*Q. And whom did you see? 

‘CA, Mr. Yogman. 

‘*Q. When did this meeting occur? 
‘*A. In his office. 

Hg. 
“A. If I would hazard a guess, I woul say the morning. 

“*Q. What was said at this meeting? 

‘‘A. The boys diseussed—we were getting a little im- 
patient and the boys discussed with him the availability of 
the house and in the course of the conversation, Jack was 
explaining this and the next thing, and he said, ‘We will 

(54) try to get you one as soon as we can.’ 


When was it, morning or afternoon? 


“T told Jack, ‘Based on 337 that we formed the com- 
pany for tax purposes, we only have until July 31st before 


we either go into business or we bave to liquidate the 
company.’ 

‘*So Jack replied to us, ‘Okay, then I will take July 31st 
as my deadline for getting you a house.’ 

‘‘The three of us were sitting there.’’ 


* ae * 


**Q. Mr. Lee, I show you Plaintiff Exhibit 6 (G-7) for 
identification, and ask you what it is, if von know (handing 
to witness) ? 

‘A. IT went to see Mr. Yegman, my two sons and my- 
self. I recall that. 

‘*Q, This was in New York? 

‘‘A. Yes, in Mr. Yooman’s office,’’ 


* * * 


‘*Q. You and both of your sons saw Mr. Yogman on 
thi~ date in his offiee? 

fo... (Yes, 

“‘Q. What was said? 
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‘CA. The discussion was about how long it took to get 
this thing into action. The boys were doing most of the 
(55). talking. 

“©, Do ou recall who said that, how long would it take? 

‘©A, Hither one of the boys. I don’t recall. Mr. Yogman 
gave some excuse and then I made a remark that the way 
our company was set up, under 337, unless we liquidated 
at the end of July, we could be subject to a much larger 
tax and our year ended July 31st, so Mr. Yogman spoke 
up and said, ‘Okay, I will consider July 31st my deadline.’ ”’ 

* * bd 


y 


“<Q. Mr. Lee, I show you Plaintiff Exhibit 6 (G-2} fer 
identification, and ask you what it is, if you know ‘has ding 
to witness) ? 

‘CA. This is a visit to Seagram’s office. It’s a bill from 
the Summit. They always use to make my reservaticrs 
for me at the Summit. 

‘‘Q, What is the date of that visit? 

‘$A, The 22nd of October. 

‘“‘Q. And do you recall that this is a trip to Seagram? 

‘¢A, No question about it. 

“Q, Do you recall whom you saw? 

‘SA. Mr. Yogman. I had no oceasion to see anybody 
else. It couldn’t do any good. 

(56) ‘*Q. What did you discuss with Mr. Yogman? 

‘““* T ean’t recollect. There was only one topic we 
had under discussion, where, when and how soon.’’ 


(57) Mr. Hoffmann: ‘‘Q. On which of those 
two dates, Wednesday, October 21st, or Thursday, 
October 22nd, did you meet with Mr. Yogman? 

‘¢A, October 22nd.”’ 


* * * 


‘“‘Q. Mr. Lee, I show you Plaintiff Exhibit 6 (G-12) for 
identification, and ask you what it is, if you know (hand- 
ing to the witness)? 

‘cA. A trip to New York by Eric on November 19th. 
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‘“‘Q. Is the information on the page that you have been 
looking at in Erie’s handwriting? 

SUA. Yes. 

“Q. That is in Eric’s handwriting? 

(58) ‘A. This is printed. His name is signed on the 
expense a:count so it must be his. It’s a trip he made to 
New York. 

““Q. Do you recall whether or not you made that trip 
with him? 

‘©A. T cannot recall. It’s possible but I couldn’t recall 
it.” 

* * 4 

“Q, And you don’t know for what purpose Eric made 
this trip on November 19th? 

‘*A, Do I know or do I positively reeall? I can’t. I 
can’t positively recall, no. 

‘(Q. Do you have any partial recollection in this case? 

‘“*A. As far as I am concerned, all these trips (59) 
had only one objective. 

‘*@. Even visits by Eric? 


‘CA. Certainly. If he mad any trip fer his own per- 


sonal pleasure, he would not put it in his capense account. 
If he put it in his expense account, it was business. 

‘¢Q. And he could have had no other business in New 
York? 

‘A, Of course not.’’ 

* * * 

(60) ‘*Mr. Lee, I show vou Plaintiff Exhibit 6 (G-13) 
for identification and ask vor if you can tell us what this is 
(handing to the witness). 

“A. This is an expense account by Lester Lee. That’s 
on November 18. 

‘<Q. What year? 

‘©. 1970. This is an expense account by Lester Lee 
going to New York. 
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**@. Do you recall whether or not you accompanied him 
on that trip to New York? 

‘A. I do not recall that. 

“Q. Do vou reeall anything about this trip on that date? 

fA. No, 

“Q. You have testified that the only reason that your 
other son Erie would have come to New York would have 
been to talk to Mr. Yogman about relocation? 

eR Cpa ts reht 

(61) ‘‘Q. Would your testimony be the same about this 
trip by Lester? 

‘tA. Definitely.’’ 


* a e 


Mr. Hoffman: ‘‘Q, It’s a trip you made to New York 
December 14, 1970, is that correct? 
exe Ge, 


*“*Q. Do you recall who went with you on that trip? 


‘fA. 1 don't recall. 

““Q. Do you recall where you went in New York? 

‘*A. I went to the Seagram Building. 

‘*Q. Do you recall whom you saw? 

“A. T saw Mr. Yooeman. 

“*@. And what time of day did you see him? 

(62) ‘‘A. I couldn’t tell you. I may have been in the 
office to see him at his convenience because he has a lot of 
appointments. 

“Q. Am I correct that, again, vou saw only Mr. Yogman 
and nobody was with him? 

“A. Dhat’s right. 

“Q. And novody was with you? 

‘*A, I can’t say nobody was with me. I don’t recolleet. 

“*Q. What did you and Mr. Yogman say to each other 
at this meeting? 

‘*A. We only one one topic, the possibility of getting 
some action. 

‘*Q. And you recall that he discussed this with you on 
this date? 

‘‘A. Yes. 


re 
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“Q. What did he say? 

“AT can’t recall his words. He was always sympa- 
thetic and always opt’ vistic, but nothing ever happened. 

“Q. On this day, what did he say? 

“A, IT couldn’t tell you. 

“Q. What did you say? 

‘cA The usual. ‘When? Where?’ ”’ 


* * 2 


(63) ‘“Q. M-. Lee, I show you Plaintiff Exhibit 6 
(G-3) for identification, and ask you what it is, if you know 
(handing to witness)? 

‘cA. A trip to New York.*’ 
* * e 
(Plaintiff Exhibit 6 (G-3) was received in evi- 
dence. ) 


Mr. Hoffmann: ‘*Q. On what date? 
December 24th. 
Did you go alone? 
I couldn’t tell you. 
Do you recall where you went in New York? 
There is only one place I could go. 
I am asking, do you recall where you went? 
‘A. It would have to be the Seagram Building. 
“Q, You recall that? 
CoN WOES 
“«Q. Whom did you see? 
‘cA. If I went to the Seagram Building, 1 saw Mr. 
Yogman.”’ 


5 
* * s 


“Q. Mr. Lee, I show you Plaintiff Exhibit 6 (G-5) for 
identification, and ask you what it is, if you know (64) 
(handing to witness)? 

‘¢A. It’s a trip | made to New York on Monday.’’ 
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‘“*Q. Do you specifically recall going to the Seagram 
Building? 

‘VA. NO: 

**Q. Whom did you see in New York? 

‘fA. I can’t give you a positive recall for the simple 
reason that this is a series of things. You can’t keep them 
straight in your mind. 

‘*Q. So on this particular date, you don’t recall whom 
you saw in New York? 

(65) ‘A. I can’t recall, but there’s very little doubt 
about whom I saw.’’ 

* * * 

“*Q. Mr. Lee, I show you Plaintiff Exhibit 6 (G-6) for 
identification, and ask you to tell us what it is, if you know 
(handing document to witness) ? 

* * * 

Mr. Hoffmann: ‘‘Q. What vear, sir? 

“A. 1971. That was not March, it was May 8th, 1971. 

“Q. Did you go with anyone to New York? 

‘*A. No, not that I recollect. 

‘*Q. What did you do in New York on that date? 

‘““A. I don’t recollect. I can’t give you a positive recall. 

““@. You have no recollection as to anybody you saw 
in New York on that date? 

‘*A. I always came to New York for one purpose and 
one purpose only.’’ 

* * % 


(68) (Plaintiffs’ Exhibit 13 received in evidence.) 


* * * 
(Plaintiffs’ Exhibit 10 received in evidence. ) 
* * * 
(69) (Plaintiffs’ Exhibit 11 received in evidence. ) 


* bd * 
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(70) LESTER ALAN LEE, a plaintiff herein, being 
first duly sworn, testified as follows: 


Direct Examination by Mr. Hoffmann: 


Q. Mr. Lee, where do you live? A. I live at 6101 Neu 
wood in Rockville, Maryland. 

Q. Are you employed at this time? A. I am working 
on a commission basis with a business broker and try from 
time to time to aid in the sale of business opportunities. 

Q. Where is the business broker located? A. Bethesda, 
Maryland. 

Q. Sir, would you be good enough to briefly trace for 
us your educational background. A. I graduated from 
Stuyvesant High School in 1951, and went to Massachusetts 
Institute of Technology, Cambridge, Massachusetts. I 
graduated in 1955 with a Bachelor’s degree in Chemical 
Engineering. 

I went back to MIT after working in California for 
a while, in February of 1956; spent another year there 
and graduated in January of 1957. 

(71) I went into the Army in March of ’57. 1 was re- 
leased from the Service in May of 759. 

I went to work for the Martin Marietta Corporation in 
Middle River, Maryland. I stayed with them until early 
1963 when I left to join the company called Hittman Asso- 
ciates in Baltimore, Maryland. I was with Hittmen Asso- 
ciates when my father asked me to join him in the wholesale 
liquor business. 

Q. When was that? A. That was in April of 1965. 


* ® * 


Q. Tell us what you can about your function at Hitt- 
man Corperation. What was your job? A. Hittman Cor- 
poration, I started as a senior engineer. I did studies in 
heat transfer to direct conversion of heat to electrical 
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energy; I did safety studies; we worked with radio isotopes 
and making radio isotope power sources for use in space 
or remote locations; and we did studies on the burn-up 
of radio isotope pack capsules re-entering the atmosphere, 
making sure the particles dispersed are at a very, very 
high altitude or that tho capsule that was bringing them 
back didn’t break up at all to eliminate hazard. 

(72) I did nuclear reactor studies, the transfer of heat 
from the fuel elements to the cooling water, and did just 
about anything that Hittman Associates put me to. 

We were primarily involved in Government contracts, 
study contracts. They didn’t get into hardware until after 
I left the company. 

Q. Did your functions at Hittman have any kind of a 
title associated with them? A. Well, I started out, as I 


said, as a senior engineer. I then became a project engi- 
neer and was just about to be put in charge of a major 
subcontract with RCA, when I made my decision to go 
with Capitol City and left the company. 

Q. This, you say, is in 1965? A. April of 1965. 


® & bd 


Q. Describe, please, for us the circumstances. What were 
the circumstances under which you left Hittman and went 
to Capitol City Liquors? A. Fred Hittman had been an 
associate of mine at the Martin Company. He went out on 
his own in late 1962 and decided to start a company, start 
as a consultant. 

I was the fifth employee hired, and in fact when I (73) 
joined the company we all had lunch at the same table. 

By the time I left in 1965 there were 40 employees. All 
of the emplcyees were permitted to buy stock in the com- 
pany, so again referring to April 1965 I owned about one 
percent of the company, which was a very small company at 
the time, and I was the first employee to leave. 
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A party was thrown for me, and Fred said, ‘‘Look, if 
you want to come back in the next six months, if you’re 
not happy, keep your stock and you'll have six months to 
make up your mind whether you want to sell the stock 
back to the company or come back or stay with your 
family.’’ 

It was a very, very amicable leaving. I have kept in 
touch with a lot of people I worked with there, but I had 
made my mind up to gc with the family. 

When you are—get farther ahead in engineering, you 
don’t sit down vith a pencil and paper that much. You’re 
not doing calculations, you’re not doing engineering. You’re 
directing people, you’re making cost estimates, you are 
putting project estimates together in contracts; and the 
higher up you get, in almost any field, the more involved 
you get with administration. I was doing less and less 
engineering and more and more administration. And if I 
was going to do administration, why not do it for a com- 
pany where I was a real principal of a company rather than 
aone-percent (74) owner. 

Q. What was offered you to come over to Capitol, to 
leave Hittman and go to Capitol City? A. Well, I took a 
small cut in salary to start with. I was receiving about— 
T was receiving probably $13,000 a year at Hittman Asso- 
ciates, and received a small salary from Capitol City at 
that time, a director’s salary, which I put to buying more 
stock each year. My father gave me stock each year. I 
bought stock each year, as much as I could afford. 

So that I could have stayed in engineering and remained 
a stockholder of Capitol City, but I decided to devote my 
life to the business. 

Q. What were your functions upon going over to Capi- 
tol City? A. I primarily got involved in the operations of 
the business. I first came in and learned all of our pricing, 
our—all of the items that we sold. I knew most of them 
since I had more or less grown up with Seagram. 


158a 
Lester Alan Lee, a Plaintif—Direct 


A. I knew most of the products, I knew many of the 
(75) products. I didn’t know them a'l, I didn’t know 
their prices. 

That was the first thing that I did. I went into the 
crder department and learned what we sold and at what 
prices we sold. I went to the warehouse and watched opera- 
tions down there. I more or less concerned myself with 
the internal operations of the company and just more or 
less looked and studicd and thought aboui \uings that I 
would like to do to impreve those operations, improve weir 
efficiency. 

* * ~ 

Q. At Capitel City, could you give vs something more 
specific as to what your functions were? What did you do 
for (76) the company? <A. I learned several of the 
jobs, of the functions of we people in the order de 
ment. I brought in a—I helped lay out a computer system 
for invoicing and billing, controlling inventory. I Inid out 
the flow of information and some people from GU put in a 
GE-115 computer, came in to do the actual initial pro- 
gramming for us. 

I worked with John Barth of Seagram who at that time 
was one of the distributors consulting group—I’m sorry, 
not with John Barth. I talked to him first and he sent Dick 
Buerger down of that same group. 

Q. Who was Dick Buerger? A. He was a Seagram 
employee in the distributors cousulting group who came 
down and helped us lay cut a plan for reorganizing the 
warehouse, deciding what new equipment we ought to buy, 
where we should locate certain brands, how we should— 
how often we should reorganize the layout of the ware- 
house, depending on the variation in sales of the different 
kinds of brands. 

In other words, you try to make it easier to get ) 
big sellers, your fast movers, like the brands Mr, Flinn 
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mentioned. 7 Crown and VO are big sellers. We try to 
make them easy tu reach; whereas, the less—the brand 
for smaller volume would generally be in the more remote 
corners of the (77) warehouse. 

That was the layout. I also purchased trucks for the 
company. I talked to several different dealers, tried to 
determine what our requirements were in terms of size and 
in terms cf the weight that a full truck would have to carry. 

Let’s see if I can pin this down. Basically, the internal 
operations of the company, relatively little dealing with 
the custemers, though I occasionally went out with a sales- 
man and met some of their customers. 

Q. What was the business of Capitol City? A. The 
business of Capitol City was distributing the brands of our 
suppliers. We had a number of suppliers. The largest 
single supplier in terms of volume was Seagram Distiliers 
Corporation. Tke other Seagram companies which were 
important: General Wine and Spirits, the makers of Chivas 
Regal, or the distributors of Chivas Regal, the Four Roses 
Company, Paul Masson Wines was another company which 
was—not directly a House of Seagrams company, but a 
company related to Seagram. 

We had several other distributors, the Jim Beam Com- 
pany, McKesson & Robbins. Let’s see if I can—Import 
Wines, Mommessin Wines—I’m trying—this is going back 
five years now. I think that about covers it. I may have 
left out some of the smaller ones. 

(78) Q. At the time when you went over to Capitol 
City Liquors, were there other members of your family 
employed by Capitol City Liquors? A. Yes. 

Q. Who were they? A. They were my Uncle Henry, 
who was the oldest of the Lee brothers, my father— 

Q. Let’s take them one at a time, if we may. What was 
your Uncle Henry’s function? A. My Uncle Henry at the 
time I joined the company, I believe, was the rresident. 
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He had been there the longest, since 1954, and was in 
charge of most of the purchases at that time. He was also 
more involved with the financial end of the company at that 
time. He was one of the people who could sign checks—a 
very important function. 

He was less involved with suppliers. He did not visit 
customers quite a bit, though he was at that time—he was 
starting to ease up. He was, I believe, 66 or 67 by the time 
I joined the company. 

Q. You are talking now of 1965? A. 1965, right. He 
was 67, as a matter of fact, in that year. And he was 
starting to do less and less as far as the active day-to-day 
operations of the company are concerned. 

Q. Who else in the Lee family was associated with the 

(79) Capitcl City Liquors in 1965? A. My father, 
Harold Lee, was there. 

Q. What was his function? A. He had assumed the 
direction pretty much of the company. He was the man 
most suppliers wanted to talk to when they came in to see 
us. He was the man who would visit suppliers in their 
offices. He was really the guiding hand, the chief execu- 
tive, so to speak, of Capitol City Liquor. 

Q. Was there anyone else from the Lee family in the 
business at the time? A. Yes. My Uncle Joseph, who is 
my father’s youngest brother, and my uncle’s youngest 
brother, was also with the company. He is not a stoek- 
holder in the company, and at various times he had acted 
as the sales manager. He had been ill with a severe heart 
attack just prior to my joining the company, and then he 
had served in a supervisory capacity, both in trade rela- 
tions and also in the warehouse for a period of time. He 
was more or less useful wherever he could be. He moved 
around from job to job as his health improved and as the 


requirement existed. 
* 
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Direct examination (continued) by Mr. Hoffmann: 


Q. Mr. Lee, you recall you are still under oath? A. Yes, 
sir. 

Q. Just before the close of yesterday’s session you were 
describing the functions of different members of your 
family at Capitol City. Now I would like to know whether 
there are any other members of your family who were em- 
ployed by Capitol City, other than the ones you described 
yesterday afternoon. A. I believe the last one I described 
was Arthur Lee, and Arthur Lee was the sales manager 
when I arrived at Capitol City. He was employed as sales 
manager. He was the vice-president as well. I believe I 
mentioned Henry Lee, Harold Lee, Joseph Lee. Erie Lee, 
my brother, was also employed as vice-president in trade 
relations when I arrived there. I (82) was the last of 
the six Lees to be employed by Capitol City. 

Q. In connection with Eric’s work, vice-president of 
trade relations, what was entailed in that job? A. We had 
400 package store customers and a hundred more than that, 
bar and restaurant customers, and it was a good part of his 
job to go out and talk to the owners and managers of these 
stores and promote our products with them. 

Q. When did your family first come into the Capitol 
City business? Do you remember? A. My Uncle Henry 
bought part of the company in 1954, he and the gentleman 
named Nat Tyler, who died shortly afterward, after the 
purchase, bought 51 percent of the company from Seagram 
in 1954. 

Q. When did your father come into the business? A. 
My father came into the business on an active basis at 
the end of 1962. He bought into the business in 1959. 

Q. When you say came in on an active basis, what was 
your father’s function in the business? A. As he related 
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to me, he first just watched for six months and reviewed 
the operation and tried to see what changes needed to be 
made to improve it. He then began to take an active part, 
made some changes. I believe he became first the treasurer, 
and I believe sometime after I arrived (83) was made 
president of the company. 

Q. You described the way the stock interest was divided 
yesterday as of the time when your uncle came into the 
business. Can you tell us how the stock interest was di- 
vided after your father came into the business? A. My 
father bought the remaining 49 percent of the company 
from Seagram, and my uncle then transferred the extra one 
percent to my father, so that each family owned one-half 
of the business. Henry Lee’s family owned 50 percent and 
Harry Lee’s family owned 50 percent. 

Q. Was your father’s relationship with Seagram prior 
to his coming to Capitol known to you? A. Yes, it was 
known to me. 

Q. For how long a time? A. He went to work for Sea- 
gram just before I was born and— 

Q. I guess you have that from some indirect source? 
A. Yes. He then began to take more and more active and 
responsible position with the company. As a child I went 
to Seagram affairs, wholesaler picnics. As a teen-ager my 
father often took me to sales meetings just so I could see 
what the business was. 


* * * 


(84) A. —so that I could see what the liquor business, 
and, in particular, what Seagram was like. I could sing 
Seagram is climbing before | was 15 years old. But I 
more or less grew up being indoctrinated with Seagram, 
even though I did not decide to go into the liquor business 
as I approached maturity, and we moved many times as 
my father was promoted, and, of course, the family was 
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told, my mother and my brother and myself, when you got 
a promotion, and we were present at testimonial dinners 
to him in 1950, his 50th birthday, and in 1954, his 20-year 
anniversary with the company. 

* * a 


(87) Q. Did you ever see your father in the company 
of any Seagram executives? A. Of which corporation? 

Q. Suppose I give you these names: Jack Yogman. 
A. Many times. 

Q. When you say ‘‘many times,’’ can you give us some 
indication of the circumstances under which you saw them 
together? A. Well, one particular time on June 22, 1971, 
in Mr. Yogman’s office. 

I believe I saw them together at several Seagram sales 
meetings. There was one in particular—I’m not sure if 
he was with the company then. 


I remember spending the evening with Mr. Yogman in 
1964 at the Seagram Achievement Association Convention. 
I don’t recall if my father was there at that time. 

On every trip I made to New York with my father, if 
Mr. Yogman was in town we normally would stop by to 
see him. I don’t recall how many trips that was. This 
was while we were still in business. 


* * * 


(88) Q. * * * You have spoken of your dad’s relation- 
ship with Yogman in your testimony a moment ago and how 
you saw them together in New York. Did they speak to each 
other, to your knowledge, in the District o* Columbia? A. 
I do not recall their talking in the District of Columbia. 

Q. Whether they talked to each other in the District 
of Columbia or not, it remains your testimony that they 
talked frequently in New York City; is that right? 


* * * 


164a 
Lester Alan Lee, a Plaintiff—Direct 


(89) Q. When you were with the Capitol distributor- 
ship, can you tell us, of your own knowledge, how much 
of Capitol’s business was represented in the sale of Sea- 
gram products? A. 1 would say something close to 80 
percent. 

Q. Can you tell us from your knowledge of the trade 
which of the whiskey distillers sells the 1iost whiskey in 
the United States? A. Seagram. 

Q. Were you in court yesterday when Mr. Agee and 
myself read the answers and the questions that had been 
put to your father on a deposition? A. Yes. 

Q. You heard the questions and answers read? A. Yes. 

Q. Did you hear your father’s description of the need 
to have Seagram approval in order to transfer a Seagram 
franchise? A. Yes. 

Q. Do you, yourself, know anything about that? A. I 
have seen a copy of the franchise agreement between Sea- 
gram and Capitol City Liquor. 

Q. I show you what has been received in evidence (90) 
as Plaintiffs’ Exhibit 11: I ask vou if vou can tell us 
whether that’s the agreement to which you have just 
referred? <A. Yes, it is. 

Q. Can you tell us just what that agreement is? 
can see the description at the very beginning. A. 


an agreement between Seagram Distillers Company, a 
Division of Joseph K. Seagram & Sons, and Capitol City 
Liquor Company, Ine. giving Capitol City the right to sell 
Seagram products in the District of Columbia. 

Q. Now, sir, address your attention to paragraph 14 
on page 5. With your Honor’s consent, I will read it aloud: 


“Assignment: Except as otherwise provided in writ- 
ing signed by both parties this contract shall not be as- 
signable.’’ 

Did you ever see this before? A. Yes, sir. 
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is a clause that we signed with each—this clause or this 
agreement. 


Q. This provision in the agreement. A. It means that 
Seagram must approve any transfer of the franchise. 

Q. Did vou hear any testimony about this in court yes- 
terday? A. Yes, I did. 

(91) Q. What was that? A. That a Seagram fran- 
chise could not be transferred. A Seagram distributorship 


could not be sold with that franchise without the approval 
of Seagram Distillers Company. 
* * * 

(92) Q. Sir, you are in the business, you testified yes- 
terday, of selling businesses. A. That’s right. 

Q. When you do that, do you have anything to do with 
the formulation of contracts for the sale of businesses? 
A. Oceasionally I will draft a contract for review of the 
purchase prior to an offer being made for a_ business 
opportunity. 

Q. In the course of doing that, have you beeome fa- 
miliar with what is sometimes called an integration clause 
in an agreement? A. Yes. 

Q. How would you describe the clause I just read aloud? 
A. It simply says there’is nothing agreed between the 
parties that is not expressed in the contract. 

a & * 
(93) 


in the business of selling businesses, deseribe the clause 


Q. How do you, as a non-lawyer, as a layman 


lL have just read?) A. It simply means that the agreement, 
the written agreement here, constitutes the entire agree- 
ment between the parties. 

Q. Is there a phrase vou use to describe that? A. I 
believe it is called an integration clause. 


eS * * 
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Q. Are you familiar with the provisions of the 
agreement between Capitol City and Seagram, not the 
agreement which I just showed you but the agreement 
which is called the contract of sale? A. 1 did read that 
agreement before I signed it. 


The Court: Is that in evidence? 

(94) Mr. Hoffmann: With the Court’s leave, I 
would like the Clerk to mark as Plaintiffs’ Exhibit 
7 a four-page agreement under date of August 18, 
1970 in the form of a letter with the signature of 
Joseph E. Seagram & Sons addressed to Capitol City 
Liquor, and then, as Plaintiffs’ Exhibit 8, another 
two-page letter addressed from Seagram & Sons to 
Capitol City under date of August 25, 1970. 

Since I am informed there is no objection as to 
authenticity, genuineness, or on any exclusionary 
ground, I ask they be received in evidence. 

The Court: They will be received. 


(Plaintiffs’ Exhibits 7 and 8 received in Evi- 
dence) 
& we Ld 

Q. Did you participate in negotiation of this (95) 
agreement, Mr. Lee? A. No, sir, I did not. 

Q. Did you have anything to do with the signing of the 
agreement? <A. Yes, sir. My signature appears on both 
the agreement and the amendment. 

Q. When you say ‘‘the agreement,’’ you are referring 
to Plaintiffs’ Exhibit 8 in Evidence; is that right? A. 
This is Plaintiffs’ Exhibit 8 (indicating), the amendment, 
and Plaintiffs’ Exhibit 7 is the agreeme: ‘. 

Q. Plaintiffs’ Exhibit 7, for the sake of clarity, is dated 
August 18, 1970 and Plaintiffs’ Exhibit 8 is dated August 
25, 1970. A. Yes. 

Q. I read to you before from the Seagram agreement 
with Capitol, not from Exhibits 7 or 8 in Evidence. I read 
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from the agreement which Seagram had with Capitol under 
which Capitol sold whiskey, and I read this part, paragraph 
at: 

‘“‘This agreement constitutes the entire agreement be- 
tween the parties pertaining to the subject matter hereof 
and supersedes all prior and contemporaneous agreements 
and understandings of the parties in connection therewith. 
No agent or officer of either party is authorized to make 
any representation, promise, or warranty not contained in 
this agreement.’’ 

(95-A) I ask you, please, Mr. Lee, to look carefully at 
those letter agreements, Exhibits 7 and 8 in Evidence, and 
tell us, if you can, whether you find the language I havo 
just read? <A. No, sir, I do not. 


(96) Mr. Hoffmann: If the Court please, I 
would like your guidance as to two answers in plain- 
tiffs’ interrogatories, the answers to interrogatory 
No. 1 and interrogatory No. 2. First, I would like 
to know whether it is the custom of this Court to 
have them separately introduced as exhibits or 
whether this is considered part of the record. 

The Court: No, mark it as an exhibit. 


* * * 


(Plaintiffs’ Exhibits 49 and 50 were received in 
evidence.) 
* * ae 

Q. Do you know the approximate number of Seagram 
(97) distributorships which changed hands each year? 
A. I believe I have heard eight or nine. I have seen the 
answer to Seagram’s interrogatories and know the number 
of distributorships that have changed hands in the last 

several years. 
Q. I show you 49, which is defendant’s answer to plain- 
tiffs’ interrogatory No. 1, which requests that the defend- 
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ant state the number of franchises that had been trans- 
ferred with the locations of each and the date of transfer, 
and note, if you will, the first on the list is September, 1970, 
Capitol City. Would you be good enough to follow through 
after that and count and tell us how many are indicated 
as having been transferred following September of 1970? 


The Court: You mean in any particular year or 
in total? 

Mr. Hoffmann: In total after that date, after the 
date of the Capitol transaction. 


A. Forty-one. 

Q. And, sir, can you look at the answer to 1 and can 
you tell us by examining it what, if any, of the names would 
be, distributorships in which Capitol or the Lees would 
have been interested in making a possible acquisition? 


What names and locations? (98) A. Names and loca- 
tions? Distillers Distributors, Minneapolis, Minnesota; 
Pacific Crown, San Francisco, California; Savannah, Sa- 
vannah, Georgia; Pioneer, Atlanta, Georgia; Kemp Boone, 
Glen Burnie, Maryland; Dave Strieffer New Orleans, Lou- 
isiana; J & R Liquor, Jacksonville, Florida; New England 
Liquor, Holyoke, Massachusetts; Garden State (C own) 
New Jersey; Capitol, Trenton, New Jersey; Eddy & Fisher, 
Providence, Rhode Isiand; Franchise Distributors, ™nver, 
Colorado; General Wine, New Haven, Connecticut. I would 
say that is about it. 

Q. Have you been making a count in your head as you 
have gone along? A. No, sir, I was not. 


Mr. Hoffmann: Would it be possible for the re- 
porter to read this back so I will be able to make a 
count of it? 

Mr. Flinn: To save time, we will stipulate that 
it is 13. 
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Q. Mr. Lee, have you ever been informed by representa- 
tives of Seagram that any of the 13 houses which you have 
listed were available for possible sale to the Lees? A. 
Yes, I was informed by Mr. Yogman that the house in 
Providence, Eddy & Fisher, was available, and he men- 
tioned that house in Trenton, New Jersey—-I believe there 
are two (99) on here; one said New Jersey and one said 
Trenton—would be coming up for sale because the partners 
were feuding. 

Q. Do vou know whether or not you or your father or 
your brother took any steps to acquire any one of those 
three houses? A. My father tried to call the owner of the 
Providence house, Mr. Lawrence Paley—I beg your pardon 


—did eall. 
* * 


(110) By Mr. Hoffmann: 


Q@. I would like to address your attention to the answer 
to interrogatory No. 2. It is a list here starting at the top 
of the page and it contains a number of names of distribu- 
tors and locations, with a date of transfer and an entry 
for the net sales of the distributor, and also an entry for 
after tax profit or loss. 

Have you had any occasion to see this list before? 
A. Yes, I have. 

Q. Can you tell us when you first saw it? A. I first 
saw it when it was shown to me as the answer to plaintiffs’ 
interrogatories. 

Q. Shown to you by counsel? A. By counsel, yes, sir. 

Q. Now I ask you, please, to take a look at that list and 
tell us if after the date of Capitol’s transfer, which the evi- 
dence shows was September of 1970, you find any distribu- 
tors who are listed there whose net sales and after tax 
profits or loss would have made the distributorship attrac- 
tive to you or to the other Lees? A. Yes, sir. Shall I 
name them? 
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Q. Yes, please. A. Distillers Distributors in Minnea- 
polis; Pioneer, (111) Atlanta; Dave Strieffer, New 
Orleans; J & R Liquor in Jacksonville; Eddy & Fisher in 
Providence; Capitol in Trenton, and possibly General Wine 
in New Haven, and New England Liquor in Holyoke, Mas- 
sachusetts. But I can’t get enough information from these 
two figures that I am given for -ach house. 

Q. Now, sir, did you have any conversation with any 
Seagram officials concerning the possible relocations of the 
sons, the Harold Lee sons, in a Seagram distributorship? 
A. Yes, sir, I spoke to Mr. Yogman. 

Q. When did that happen? A. The first occasion was in 
November, 1970. My brother and I flew up to New York 
and met with Mr. Yogman in his office. My brother had 
called to make the appointment. 

(112) Q. How are you so positive of the date? A. I 
looked it up on the records of expense accounts and saw 
one with my name and handwriting on it showing a trip to 
New York on that date. 

Q. Whom did you say you had the conversation with? 
A. With Mr. Yogman. 

Q. Where did the conversation take place? A. In Mr. 
Yogman’s office. 

Q. Where is that located? A. On the 5th floor of the 
Seagram Building in New York City. 

Q. Was anyone else present in the course of this con- 
versation? A. My brother, myself, and Mr. Yogman were 
the only people present. 

Q. Tell us, as best as you can what he said he said to and 
what you said to him in the course of the conversation con- 
cerning the subject matter relocation? A. We came to ask 
him what houses, Seagram houses, would be available for 
us. We were anxious to get started with the purchase of a 
new house since we were to leave Capitol City at the end 
of the year since my father was just about ready to retire 


17la 
Lester Alan Lee, a Plaintiff—Dvirect 


completely. We wanted to talk to him directly and find out 
what opportunities there were to (113) purchase a Sea. 
gram house. 

Q. What did Mr. Yogman say to you? A. He mentioned 
the names of two houses that would be possible purchases 
for us. 

Q. What were they? A. They were Eddy and Fischer in 
Providence, Rhode Isiand, and a Trenton house—I don’t 
recall the name—where two partners were feuding and 
would probably resolve their dispute by selling. 


* * * 


Q. Was there anything else said to you by Mr. Yogman 
concerning the subject matter in that meeting? A. No, sir. 
It was a very short meeting, probably no more than five or 
ten minutes, and we felt that we’d better go back and con- 
tact Mr. Paley and check back with Mr. Yogman and see 


about the ‘lrenton house and see if we could get moving 
on it. 


The Court: Do we have a date on this? 
Mr. Hoffmann: Yes, your Honor. The. witness 
testified that it was on November 19, 1970. 


(114) Q. Did you have any other meetings at any 
time with Mr. Yogman or any other Seagram official con- 
cerning relocation? <A. Yes, sir. 

I had another meeting with Mr. Yogman on June 22nd, 
1971. My father, my brother, and myself traveled up to 
New York and met with Mr. Yogman on that morning. 

Q. How are you so sure as to the date of the meeting? 
A. Again, I referred to an expense account that I made out 
for that trip. 

Q. I show you Plaintiffs’ Exhibit 12 in Evidence and ask 
you if this is the expense account to which you make refer- 
ence? A. Yes. This is the expense account. 
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Mr. Hoffmann: If I may, your Honor, I will 
show this to the jury. 


(Plaintiffs’ Exhibit 12 in Evidence exhibited to 
the jury) 


Q. Where in New York City did this meeting take 
place? A. In Mr. Yogman’s office in the Seagram Building. 

Q. Who was present? A. My father, my brother, my- 
self, and Mr. Yogman. 

Q. Tell us, as best you can, what passed between you. 
(115) A. My father opened the meeting by explaining to 
Mr. Yogman that we had a tax problem coming up, that with 
our fiscal year ending we either had to pay the corporate 
gains tax and try to keep the corporation alive or liquidate 
che corporation and pay personal tax and avoid paying— 


* * cd 


Q. Tell us, please, what happen<«:. between you. A. We 
would be facing adverse tax consequences. 

Mr. Yogman tien said, ‘‘I realize I made a commitment 
to you, and I will regard July 3ist as my deadline.’’ 

Q. Repeat your answer. A. Mr. Yogman said, ‘‘I realize 
that I made a commitment to you. I will regard July 31st 
as my deadline.”’ 

Q. Do you know, by the way, what the corporate gains 
tax would have been assessed at? A. I believe it was ap- 
proximately $240,000. 

Q. When Mr. Yogman made the remark to which you 
just (116) referred, was there anybody else present at 
the time besides yourself? A. My brother and my father. 

Q. Did anything else take place that you can recall at 
this meeting on June 22nd, 1971? A. Yes. I had heard a 
rumor in Washington that Edgar Bronfman had stated he 
did not want the Lees to ever have another Seagram house. 

I asked Mr. Yogman, ‘‘Is there any truth to the rumor 
I heard in Washington that Mr. Rronfman does not want 
the Lees to have another Seagram house?’’ 
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Q. What did Mr. Yogman say to you? A. He said, 
‘‘There may be some truth to that rumor, but I have gotten 
around Edgar Bronfman before, and I think I can do it, 
or I may be able to do it again,’’ or words to that effect. 

Q. Did you have any other communication with Mr. 
Yogman .n that year, 1971? A. Yes, I did. We heard 
nothing from Mr. Yogman through the month of July. 

We found that because of the date of our liquidation 
plan we could actually wait until September to liquidate 
instead of July 31st, so I called Mr. Yogman, at my father’s 
request, in mid-August, possibly the second or third week 
(117) of the month, and asked him, ‘‘Is there anything 
kappening with our new house?’’ 

He said, ‘‘No, nothing right now, but I am going to 
Europe. Call me back in a couple of weeks when I get 
back.”’ 

I called him back at the end of August or the beginning 
of September and he had nothing to report. He said, ‘‘No, 
we do not have a house for you to purchase.’’ 

We then proceeded to liquidate the company. 

Q. Do you recall a while back I asked you to look at the 
answer to interrogatory No. 2 and to consider the columns 
which had net sales after tax, profit or loss, and tell us 
how many of these you were interested in. Do you re- 
member that question? A. Yes. 

Q. Can you, looking at the answer to i ierrogatory 
No. 2, tell us, approximately, of course, in what range of 
sales a distributorship would have to fall for the Lees to 
have been interested to purchase it? A. It would be hard 
to say what the range of sales is. I would say that prob- 
ably at least half of the volume of Capitol City. 

Q. Which was what? A. Not quite $13,000,000 in the 
last year of operation. 

Q. When you say ‘‘at least half,’? you mean about 
(118) $6,000,000? A. $6,000,000, $6,500,000. That would 
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be sort of a minimum, and then if we could have gotten some 
additional financial help we would like to buy the biggest 
house we could. 

Q. Were you equipped to buy a house with a $6,500,000 
sale? A. I certainly believe so. I had seen what another 
house sold for later and it was well within our range. 

Q. Mr. Lee, tell us, did you, yourself, make any efforts 
to see Seagram houses in the hope you might be able to 
purchase them after the Yogman conversation in 1971? 
A. In 1971 my father and I traveled up to Holyoke, Mas- 
sachusetts to see Mr. Jerry Laskin, the owner of New Eng- 
land Liquors. We flew up in the morning, went to his place 
of business. He showed us around. He showed us his ware- 
house, his office. We went to lunch. We went to his ac- 
countant’s office to talk about some of the—to see a finan- 
cial statement and talk about a possible purchase of the 
business. 

Q. Did anything come of that? A. Nothing came of it. 

Q. Any other incidents? A. In the summer, in August, 
1973, we were informed (119) by Mr. Andrew Zingale, 
a Seagram employee, that there was a house available in 
Springfield, Massachusetts. 

Q. Before you go on, who was Andrew Zingale? A. He 
was, I believe, the number two man, a vice-president, at 
Seagram Distillers Corporation. 

Q. Stores Corporation? <A. Seagram Distillers Cor- 
poration, the Seagram Sales Company. He was interested 
in purchasing a house and we were asked if we would be 
interested—He put the proposition to us of having him 
buy in with us in the Springfield house—Country Club 
Liquors was the name. 

Q. Could you state what the reason was for his wanting 
to buy in with you? A. He wanted to retire from Seagram. 
I believe he said it was with Seagram’s blessings. I don’t 
know quite the exact words. 
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My brother, of course, lives near Springfield. My 
father and Mr. Zingale and I flew up to Springfield and met 
with Mr. Morris Elion who was the director—the managing 
director—though not the principal stockholder of the com- 
pany. 

Q. Did anything come of that? A. No. The asking 
price was beyond our means. Mr. Elion wanted a high 
salary contract. Mr. Zingale needed (120) a high salary. 
We would have to borrow money to pay for this, and when 
we looked at this the business was not worth it. 

Q. Do you recall what the high salary contract wast 
A. It was five years at $50,000 a year, non-cancelable. In 
other words, if he left— 

Q. Was he supposed to do anything for that? A. He 
was supposed to continue to come in and to maintain his 
contacts with the soda suppliers; soda bottling and canning 
was a large part of the business as well as liquor. He would 
oversee that on a gradually decreasing basis, the operations 
of the company. 

Q. Were there any other attempts made to locate a 
Seagram house? <A. In July of 1974 we were informed, 
through our counsel, that Mrs. Muriel Fine, the owner of 
Colonial Liquors in Brockton, Massachusetts was interested 
in selling her business. My brother and I went to see Mrs. 
Fine in Brookline at her home. We met with her and her 
accountant. We were given financial information. The 
house looked quite desirable, but Mrs. Fine would not name 
a price, not at that time nor at any later date. 

I believe my brother got in contact with her later, but 
we were never able to get her to mention a price for the 
(121) business, and without an asking price how could 
we buy? 

That contact in July of 1974 was the last. 

Q. Did you ever get back into the liquor business after 
Capitol? A. No, sir. 
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Q. Did there come a time, Mr. Lee, when you began to 
look at businesses other than liquor businesses in the hopes 
of getting something useful to do? A. Yes, sir. We were 
wondering at the delay in finding another liquor house. 

In the spring of 1971—I don’t recall the exact month— 
we looked at, not at the same time, three different busi- 
nesses. 

First was a company, a tire chain called Market Tire 
Company, located in metropolitan Washingion, where the 
partners had not been getting along and they wanted to 
sell. My attorney there set up a meeting with one of the 
principals in his office. We expressed our interest. That 
was a meeting of my father, my brother, and myself with 
one of the principals in the lawyer’s office. 

We then visited his accountant. We had our accountant 
come down from New Jersey to look over their figures, and 
the price that they were asking was about 50 percent more 
than we thought the business was worth. 

(122) The second business we looked at was a paint 
company, American Paint Company. They were located in 
Washington, D.C. They were trying—They had a paint 
factory and were trying to develop a chain of paint retail 
stores. The stores were losing money. The paint factory 
was apparently making some money, but the business itself 
was only valuable to someone who wanted the stores as an 
additional outlet for paint. It was not of any value to us 
because the profit did not warrant the investment. 

Q. You looked at tires and paints. Did you look at 
anything else? A. Yes. We looked into a plate glass com- 
pany. 

I have two close friends, one in Washington and one 
in New York, in the plate glass business, and they intro- 
duced us to the principals of a company called Washington 
Plate Glass Company. We went out, had dinner with these 
people, and found out that while the senior of the two part- 
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ners wanted to retire and get out of the business, the junior, 
the younger partner, put such conditions on the sale that 
we realized he really didn’t want to sell; so that never 
lasted more than that afternoon and dinner and we ter- 
minated discussions on that business. We never called 
again. 

Q. Was there anything else? A. There were no other 
businesses we looked at as (123) possible purchases. 

Q. Did I understand you to say at the beginning of 
your testimony that you hold two degrees from the Massa- 
chusetts Institute of Technology? A. Yes, sir, I do. 

Q. You are a nuclear engineer? A. Right. 


Cross-eramination by Mr. Flinn: 


* * * 


Q. When were the assets of Capitol City sold to Sea- 
gram, to Chester Carter?) A. The closing took place Sep- 
tember 10th, 1970. 

Q. Do you recall how many dollars were paid for the 

(124) purchase of those assets, Mr. Lee? <A. I believe 
about two and a half million dollars. 


* * fod 


Q. Apart from that dollar amount which Seagram had 
agreed to pay, was there any other promise or obligation 
assumed by Seagram? <A. It was my understanding that 
my brother and myself were to be relocated in another 
Seagram house. 

(125) Q. On what was that understanding, as of Sep- 
tember 30th, based? A. On my father’s relation to me of 
his discussion with Mr. Yogman. 

Q. Prior to that closing on September 30th, did you, 
personally, have any discussion with any Seagram repre- 
sentative as to the promise or contract to obtain a new 
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distributorship for you and your brother? <A. No, I did 
not. 

Q. In fact, you didn’t talk to any Seagram representa- 
tive even about the sale of Capitol City until you attended 
the closing on September 30th, did you? A. That is correct. 

Q. At that closing there was no mention by anybody of 
a promise or contract on the part of Seagram to obtain 
another distributorship for you and your brother, was 
there? A. There was no mention at the closing. 

Q. Were your Uncle Henry and Cousin Arthur et that 
closing? A. My Cousin Arthur was not. I believe my 
Uncle Henry was. 

Q. Would you have agreed to the sale of Capitol City 
unless you understood that Seagram had promised and 
agreed to obtain a new distributorship for you and you! 
(126) brother? A. No, I would not. 

Q. It was your understanding, both prior to that clos- 
ing and to the present ihat you had been promised such a 
new distributorship? A. That’s correct. 

Q. Is it your understanding that the same position is 
taken by your brother Eric?) A. That’s my understanding. 

Q. I would like to ask vou again to look at Plaintiffs’ 
Exhibits 7 and 8. I believed you looked at the coneluding 
page of Plaintiffs’ Exhibit 7 and identified your signature 
thereon? A. That is correct. 

Q. Can you read and identify for me the other signa- 
tures that appear on the last page of that exhibit, Plain- 
tiffs’ Exhibit 7? A. There is Harold Fieldsteel for Joseph 
Seagram & Sons; Harold 8. Lee for Capitol Liquor Com- 
pany; Harold S. Lee individually, my own, Eric R. Lee 
individually, Arthur L. Lee individually, and Henry Lee, 
individually. 

Q. Is it your testimony that you recognize those signa- 
tures as being of the persons you just identified? A. I 
believe those are the signatures. 
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(127) Q. Would you, Mr. Lee, please look at the cen- 
cluding page of Plaintiffs’ Exhibit 8. A. The same signa- 
tures are there. 

Q. You do identify those as the signatures of yourself 
and the specific relatives whom you have identified? A. 
And Mr. Fieldsteel. 


Mr. Flinn: Your Honor, I would ask that the 
reporter mark as Defendant's Exhibit B for Iden- 
tification what appears to be a handwritten letter 
dated Saturday, April 10th, 1971 addressed to Mr. 
Jack Yogman, Vice-President, Joseph E. Seagram & 
Sons, Ine. 


(Defendant’s Exhibit B marked for Identifica- 
tion) 


Q. I ask you to look at Defendant’s Exhibit B for Iden- 
tification, particularly at the signature element, and tell 
me whose signature that is? A. That’s my cousin Arthur’s 
signature. 


Mr. Flinn: I do not plan to offer this exhibit now, 
your Honor, but I intend to offer it later through 
another witness. 


Q. As of the date of closing when the assets of Capitol 
City were transferred, approximately what percentage of 
Capitol City stock did you then own? A. 11.55 percent. 

Q. Do you know what percentage of the stock was 
(128) owned at that time by your brother Erie? A. The 


same. 

Q. Approximately or exactly as you know, what per- 
centage of the Capitol City stock was owned by your father 
at that time? A. 26.9 percent. 

Q. In any event, the balance would have totaled be- 
tween your brother, yourself, and your father, 50 percent? 
A. That’s correct. 


180a 
Lester Alan Lee, a Plaintiff—Croes 


Q. Did those stock percentages for the three of you, 
your brother Eric, your father, and yourself, change in 
any way through that point in time in which you testified 
you finally liquidated what had been Capitol City but whose 
name you had changed to Lee Industries? A. No. The 
stock holdings did not change. 


* * * 


(131) Q. If [ understand your testimony correctly, Mr. 
Lee, your father, Harold, in essence took over the operation 
of Capitol City at about the end of 1972 when he left Sea- 
gram; is that correct? <A. I said he didn’t do anything 
there for at least six months or maybe longer. I was told 
that. I was not there at the time and I really cannot testify 
to my knowledge. 

Q. What is your best understanding as to the point in 
time in which he assumed active control of the company? 
A. Probably sometime late in 1955. 

Q. Isn’t it true that by approximately 1967 he had al- 
most doubled Capitol City’s sales? A. It is my belief that 
it is true. 

Q. His long experience in the liquor industry gave him 
an exceptional ability to operate a wholesale distributor- 
ship, did it not? A. I think he was an exceptional man. 
I don’t know whether he conld have operated another 
business. 

Q. Other than a liquor distributorship, vou mean? A. 
Right. 

Q. He was, in your view, an unusually capable business- 
man? A. Yes. 

(132) Q. Certainly in the field of the liquor industry, 
including wholesale distributorships? A. Correct. 


* * * 


(187) Q. That’s the subject of my inquiry, I am trying 
to ascertain whether your father was just a run-of-the-mill 
distributor, whether he was an average distributor, or 
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whether he was an unusually competent, successful, dis- 
tributor. A. I think he was successful. I don’t know if he 
is unusually competent because [I didn’t know any other 
distributors, 

(138) Q. Certainly, von would agree, would you not, 
that during the period of your employment Capitol showed 
a most suecessful improvement in performance? <A. I will 
agree, ves. 

Q. And your father was the operating head of Capitol 
City at that time, was he not? A. He was. 


* * * 


(141) Q. Mr. Lee, isn’t it true that in the last few 
years, let’s say, 1968, 1969 and 1970, before Capitol City’s 
assets were sold by you and your family, its trend of sales 
growth had leveled off by comparison wit!i the immediately 
preceding years that we have discussed? A. Insofar as I 
know the sales kept on increasing to the last year. I don’t 
really know what the rate of increase was. 

Q. That was my question: Had not the rate of increase 
leveled off? <A. It’s very possible. I just can’t swear to 
it one way or the other. It is possible that is so. I believe 
that it is possible. That is all I can say. I would have to 
look at the figures. 

Q. Even though you were one of .ne principals, you 
were not that intimately acquainted with the financial 
(142) results? A. No, the business was sold five years 
ago. I do not remember all the figures. 

Q. You did, I assume, look at the annual financial state- 
ments, at least? A. I believe I did, yes. 

Q. Have you had occasion to furnish those statements 
to anyone else in preparation for the trial of this case? A. 
I did not furnish those statements, no. 


* * * 


Q. Have any factors entered into the market which was 
the distribution area of Capitol City prior to your sale of 


182a 
Lester Alan Lee, a Plaintiff—Cross 


its assets which had affected its growth trend sales? 
A. Yes. There were tax increases in the District of Jolum- 
bia. That was one main factor that reduced it. However, 
there was a corresponding increase in the volume of more 
expensive merchandise. These two factors tended to offset 
each other to some extent. I would say the main detrimental 
factor was the tax increase, and the volume did not drop 
that fast and the profit did not drop because of (148) the 
increase in the popularity of such brands as Chivas Regal 
and Tangueray Gin. 

Q. As to your profit? A. And on the sales as well. 

Q. On dollar volume? <A. That is correct. 

Q. But in terms of the number of cases, it does not 
necessarily reflect that you are selling a larger gallonage 
than you had in years before? A. That could be true 

Q. Were there any other factors which had affected 


your trend of sales for Capitol City before its sale? A. I 
would say for a short period of time the riots in 1968 with 
the Martin King assassination had put a lot of people out 
of business. Yes, if I recollect correctly, our figures for 
the year 1968, did not show that much, did not show an 
increase. 


* * * 


Q. Your license as a distributor in the District of Co- 
lumbia? Is that correct? (144) A. That is correct. 

Q. And you needed that license to sell within the Dis- 
trict of Columbia? A. Yes. 

Q. This is a highly regulated industry at all levels, in- 
cluding the distributors level? A. Yes. 

Q. Did that license allow you to sell outside the geo- 
graphical limits of the District of Columbia? A. No. 

Q. And that was always true? A. That is true. 


* * * 
(146) Q. I believe you testified this morning that Capi- 


tol City had a franchise agreement from Seagram? A. 
That is correct. 
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Q. That agreement was for just one year’s duration? 
A. That is my belief, yes. 

Q. And each year that Seagram was willing to continue 
its relationship with Capitol City, you entered into a new 
one-year agreement, didn’t you? A. I did not. I believe 
the company did, Capitol City did. 

Q. And that was true of your suppliers, other than 
Seagram, was it not? A. I’am not sure they were all one 
year, but in the absence of knowledge I would say it was 
probably true they (147) were one year. 

Q. Certainly, the great majority of them were one-year 
relationships? A. Well, with many suppliers we had no 
agreement at all. 

Q. Those were, I take it, the smaller suppliers? A. Yes. 

Q. Including some of those imported wine suppliers that 
you mentioned? <A. Right. 

Q. In fact, this one-year franchise agreement from a 
supplier to a distributor is very much the pattern in the 
liquor industry, isn’t it, Mr. Lee?) A. I am really not that 
qualified to answer the question. 

Q. I believe you testified in your direct examination that 
you and your father visited a Mr. Jerry Laskin? A. That is 
correct. 

Q. Where was his distributorship located? A. Holyoke, 
Massachusetts. 

Q. And approximately when was it that you made this 
visit? A. About February of 1971. 

Q. How did this visit come to be arranged? (148) 
A. I believe one of the Seagram company sales employees 
told my father he was thinking of selling. 


The Court: What suppliers did Mr. Laskin’s dis- 
tributorship represent? 

The Witness: He had Calvert, Hiram Walker, I 
believe the Fleischmann line, and one of the major 
beers, Schlitz, I think, and probably—did he have 
General Wine? He may have had General Wine. 
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Q. Hiram Walker and Fleischmann are large distribu- 
tors? A. That is correct. 

Q. And Schlitz is certainly a substantial brewer in this 
country? Is that correct? A. That is correct. 

Q. In fact, beer is commonly a part of the business of 
many liquor distributorships, is it not? A. It may be. 
It was never a part of ours. 

Q. I am talking about distributorships in general. A. 
They have to be generally handled in different ways. They 
have different methods of delivery and billing. 

Q. They can have a franchise from a brewer and any 
number of distilled spirits? A. Not in our area, but that 
may be true in other parts of the country. 

Q. You are talking about distributorships in the (149) 
industry at large, not in any geographic location? 


Mr. Hoffmann: I object to the question. The man 
is asked generally, and you can have beer distributor- 
ships, as well as whiskey distributorships, and he 
already testified as to that. The significance of the 
question escapes me. You have no knowledge that 
this man has general knowledge. 

The Court: Maybe that is what Mr. Flinn is 
trying to bring out. 

Mr. Hoffmann: That he does not have general 
knowledge? 

Mr. Flinn: He testified to a number of diverse 
geographic locations which have been acceptable to 
him and his brother, and it is fair to ask him whether 
he does have knowledge along this line. 


* * * 


Q. To your knowledge isn’t it true that many liquor 
distributors are also distributors of beer? A. I am trying 
to answer your question. To my knowledge, and most of 
the houses that we did look at, if I remember correctly, 
did not have beer. Mr. Laskin did. (150) My recollec- 
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tion Colonial did not; my recollection, Country Clb did 
not; we did not. The beer houses and the liquor houses in 
the District of Columbia were separate. In counties nearby, 
where I lived, most of them are separate operations. They 
have difterent laws pertaining to beer and liquor. To my 
knowledge I would say I do not know that many of them 
had. 

Q. Apart from those houses you looked ai as possible 
vehicles for purchase, do you know of any beer distributor- 
ship other than Mr. Laskin and New England distribu- 
tors, who were also distributors of beer? A. I am not 
positive. 

Q. How many houses do you know of other than Capi- 
tol City and Mr. Laskin and New England Liquor? A. 
That I know what they carried? 

Q. Yes. A. I know the five or six in the District of 
Columbia. I don’t know very many. 

Q. Don't many liquor distributors also carry one or 
more soft drink lines and have franchises from soft drink 
syrup stppliers? A. I know Country Club did. No other 
that I know of. 

Q. You know of no other specifically? A. No. 

(151) Q. And you have no knowledge in general that 
many distributors in the liquor industry do handle soft 
drink lines? 


* e * 


Q. Do you have general knowledge as to whether many 
liquor distributors also handle a franchise for the soft drink 
line? You lack such knowledge? A. I do. 

Q. Going back to Mr. Laskin’s suppliers, Hiram Walker 
+s one of the two or three largest distillers in this country? 
A. It is one of the big four, anyhow. 

Q. Do you know what Hiram Walker brands Mr. Laskin 
carried? A. Canadian Club, Ten High bourbon, probably 
Walker’s Gin, probably Walker Cordials. 
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Q. Walker’s Deluxe? (152) A. Possibly Walker’s De- 
luxe. 

Q. And the whole associated sale of Walker's bourbons? 
A. I would assume so. 

Q. Canadian Club is probably the most prominent and 
prestigious Canadian whiskey which competes head on with 
Seagram’s Virginia O? A. That it does 

Q. Isn’t it true, Mr. Lee, that the sale of Seagram’s 
brands accounted for less than half of Mr. Laskin’s total 
sales? A. I do not know, sir. 

Q. Did you have occasion to examine the books? A. No, 
I did not examine the books. 

Q. Who did that? A. There was no examination of the 
books of Mr. Laskin’s business. We were shown a financial 
statement. A price was mentioned th‘ 8 way above 
what the good will was worth. He want aillion dollars 
in good will, and we said, ‘‘Good-bye. We will be in touch 
with you later,’’ and went home. 

Q. In other words, Mr. Laskin was not willing to sell 
on a simple formula like three times after tax earnings for 
good will plus book value? A. That is the formula that 
we soid out at. 

(153) Q. Thank you. That formula was not acceptable 
to him? A. Well, I don’t think he knew what he wanted at 
that time. He really hadn’t thought about the price. Even 
his accountant agreed it was too high, to my recollection. 

Q. Assuming that Mr. Laskin had been willing to dis- 
cuss a price which in your view would have been reasonable 
you would have looked at his books in this case, would you 
not? A. I would not have looked at the books. I would 
have an expert come in to look at his books, 

Q. Somebody from Capitol City who could evaluate the 
work of your business? A. An accountant, a certified pub- 
lie accountant. 

Q. Who could make an evaluation? A. He could look 
at the books. 
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Q. He would not make any inquiry as to what brands 
were being sold? A. Of course he would. 

Q. Would you make any inquiry as to whether the dis- 
tributor had lost any brands in recent years? A. Yes, he 
would. 

Q. Would you make any inquiry as to whether or not 
he was in danger of losing any brands? A. Well, we would, 
yes. We would visit all his (154) suppliers. 

Q. Indeed, you would visit them to ascertain whether 
they would agree if he sold to you the transfer of their 
franchises to you? A. That is correct. 

Q. In terms of the data that you say you would have 
an accountant get for you, I assume you would look at his 
profits? A. Right. 

Q. Would you look at his profits just for the most re- 
cent ,ear available?) A. No, we would probably look at 
a couple years back. 

Q. Why would you do that? A. To see what the trend 
of the business was. 

Q. Would you be at all interested in what the sales 
were? A. Certainly. 

Q. Why? <A. To see if the trend of the sales was up, 
just to try and get some idea of what his operating ratios 
were, operating expenses. 

Q. Would you look at any extraneous factors in his 


marketing area, other than just his sales trend? 


(155), 7 offmann: If your Honor please, this 
line has gu now according to my watch about 
eight minutes. object to it as unrelated to the scope 
of direct examination. 

The Court: Do you want me to tell you how it is 
relatec.? 

Mr. Hoffmann: I would like to hear it. 

The Court: Come up to the side bar. 


(At the side bar.) 
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The Court: I may be in error, but you devoted 
some time to have this gentleman go through a list 
of companies the distributorships of which he might 
have purchased. There was certain information con- 
tained in the answers to the interrogatories. I think 
it would be certainly fair to ask him what he would 
consider in the purchase of these various companies. 

Mr. Flinn: That is the groundwoi: I am at- 
tempting to lay. 

The Court: I consider it highly relevant. 

Mr. Hoffmann: I have no objection to those ques- 
tions, but the questions he is asking do not go to 
that. 

The Court: It goes to his ability to reach a judg- 
ment and the questions that he considered in reach- 
ing that judgment. 

Mr. Hoffmann: Your Honor, if the question is 
what (156) he considered, I have no objection to 
it. The questions he is asking now is, ‘‘Did you.’’ 

Mr. Flinn: I think I am entitled to lay a ground- 
work, 


(In open court.) 


Mr. Flinn: Would the reporter read the last ques- 
tion. 


(Question read.) 


The Witness: Yes, I would expect to see if there 
was some kind of change which would affect the busi- 
ness. 


Q. Population growth? A. Yes. 

Q. A population decrease would be such a factor? <A. 
Yes. 

Q. A change in the economic makeup of the residents 
in the area might be such a factor? A. That is true. 

Q. A host of possibilities? A. Certainly 
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Q. And the answer to all of these would help you in 
evaluating and making a decision of whether you wanted 
to buy a house? <A. Certainly. 

(157) Q. And wiat price he wanted to pay for that 
house? A. Certainly. 

Q. Going back to the data that your accountant would 
gather for you if you were looking at the possibility of 
buying a distributorship, Mr. Lee, isn’t it true that a liquor 
distributor’s profit in a particular year may very sharply 
be affected in relation to earlier years solely in terms of his 
opening and closing inventory? A. It is possible. 

Q. That would be one thing you want to look at in exam- 
ining a distributorship that was offered for sale? A. Or 
any other business. 

Q. Right. Particularly in the liquor industry. A. I 
don’t know exactly what you mean, 

Q. I am saying considering the nature of the goods 
that are handled, the period of time for which they are 
warehoused to insure that there will be sufficient supply 
to meet the demand as it arises, inventory is a very signifi- 
cant factor in the investment, is it not? A. Yes, it is. 

Q. Indeed, isn’t it true that the liquor distributor’s 
profits in a particular year could vary significantly in com- 
parison with earlier years just in terms of how promptly 
he paid his supplier? (158) A. No. I don’t see how that 
would affect it. 

Q. Credit does not affect the profit showing in a given 
year? A. Yes, it would. If you look at the balance sheet— 
it would show up on the balance sheet, yes. 

Q. Your answers is yes? A. Yes. 


% * * 


(159) Q. If I may go back to your visit with your 
father to New England liquor distributor in Holyoke, 
Massachussets, did you make more than one trip to see Mr. 
Laskin? A. No, I did not. 
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Q. Did your father?’ A. He might have. I don’t recall 
for sure. 

Q. After the trip that the two of you made together 
he may have made another trip, is that your testimony? 
A. He may have talked to him. I’m fairly sure he contacted 
him. I don’t know whether he actually went there or just 
talked to him on the telephone. 

Q. Did your father report to you what the subject of 
that second contact was with Mr. Laskin? ... I think I 
recall he wanted to see if he could come down in his price 
at all. 

Q. To your knowledge, did your brother Eric ever visit 
Mr. Laskin? (160) <A. No, he did not. 

Q. With respect to Mr. Laskin’s house, if Hiram Walker 
had been unwilling to consent to the transfer of its fran- 
chise to you and your brother, assuming you purchased that 
distributorship, would you still have been interested in the 
Laskin house? A. No. 

Q. Suppose that Schlitz had refused to consent to trans- 
fer its franchise for its beer to you and your brother, would 
[you] have continued to remain interested in the Laskin 
house? A. No. 


oO * * 


Q. Did you examine Mr. Laskin’s warehouse during 
your visit to Holyoke?) A. We walked through it. We 
really didn’t give it a thorough examination. We were 
there for a relatively short time. 

Q. Would that have been a matter of any importance 
in assessing the desirability of the distributorship or what 
would have been a reasonable price that you might be 
willing to pay? A. I would say it would. 

Q. What are some of the features you would look at in 
terms of evaluating a distributor’s warehouse? A. Look 
at the equipment in the warehouse, the (161) conveyor 
equipment, if there was such equipment; look at the racks 
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he might have had for cases, the less than pallet cases, or 
was it palletized, what kind of stores he had to his truck, 
what kind of docks; if we had come to sume sort of agree- 
ment, we would have, naturally, gone back and given it a 
thorough examination. 

Q. I take it these factors which you have just described 
with respect to a distributor’s warehouse are innovations 
or technological improvements that have occurred in this 
area of liquor distribution which invelves capital invest- 
ment? <A. I would say so, yes. 

Q. At the same time they make for a more efficient cost 
saving type of operation? A. They tend to. Each case 
has to stand by itself. It may not save anything in one 
particular item. 

Q. Every distributor’s warehouse is unique to his par- 
ticular operation? <A. Yes. 

Q. That is true of many aspects of the distributor’s 
business? A. Yes. 

Q. Each one of them tends to be essentially unique to 
itself? (162) A. I would say there is probably some fac- 
tor unique to each individual, yes. 

(167) Q. I believe, Mr. Lee, you testified this morning 
that in August, 1973, you, and I believe you said your 
brother and your father looked at Country Club soda in 
Springfield? A. No. Isn’t it Country Club liquor? 

Q. I will take your testimony on it. Country Club, in 
any event? A. Yes. 

e ee % 


Q. It was located in Springfield, Massachusetts? A. 
Yes. And rou left out Andrew Zingdale. 

Q. Indeed, it was Mr. Zingdale who brought the possi- 
bility of that house being for sale to your attention? A. 
That is correct. 
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Q. And the thrust of my questioning is, did yeu per- 
sonally visit Country Club? A. I did. 

(168) Q. Can you tell us in a little more detail what 
the nature of the discussions you were a party to were 
more than you did this morning?) A. We met Mr. Elhott. 
I’m trying to give you a description of my visit there. 

Q. And this was in August?) A. August of 73. 

Q. All right. A. We arrived at their werchouse-office 
combination building. We met Mr. Elliott. i'm not sure 
if we sat in his office first or looked around the plant first. 
But he took us on a tour of his plant and walked us through 
the office, the same as Mr. Laskin did, and we sat in his 
office and we reviewed some of the terms that he insisted 
on. He really didn’t want to discuss any definite commit- 
ments until we all talked to his lawyer, Pearl Wallace, Miss 
Wallace. The only thing he did relate is he wanted a five- 
year employment contract, 1 believe the figure was $50,000 
a year non-cancellable. He insisted on that because of his 
years with the company. -And since he was not a principal 
stockholder, he was a sviall stockholder, he assured us that 
Mr. Katz, who was the principal stockholder, did not sell 
unless his request was met. 

A meeting was set up with Pearl Wallace for the (169) 
next day, but I had a commitment back in New York the 
following day. I left. My brother and my father and Mr. 
Zingdale attended the meeting with Miss Wallace the next 
day. 

Q. What was your understanding as to the ulti- 
mate breaking off of negotiations, as to which I believe 
you testified this morning? How did that come about? 
A. The asking price, I believe, was beyond our eash avail- 
ability. We would have had to borrow money to buy the 
business. And Mr. Zingdale had been paid in excess of 
$50,000 a year by Seagram, and he expected to draw a sim- 
ilar salary. Mr. Elliott wanted $50,000 a year. I forget 
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what the interest payments would come to, but there was 
nothing left to pay my brother and myself a salary at the 
price he was quoting, which I forget. My brother has a 
better recollection maybe. 

Q. Can you tell me approximately what the price was? 
A. I think it was in excess of $3,000,000. 

Q. In excess of $3,000,000? And that would require you 
to borrow money in order to effectuate the transaction? 
A. That is correct. 

Q. Was there any suggestion that anybody at Seagram 
had told Country Club not to deal with you or not to sell to 
you? (170) A. Not to my knowledge. 

Q. Neither your father nor your brother ever reported 
any such incident to you? A. I don’t reeall any such inci- 
dent. 

* * ” 

(172) Q. Were vou told by anybody at any time that 
Seagram would be pleased to consent to the transfer of its 
franchises placed with Country Club to you and your 
brother? A. I don’t believe I was, no. 

Q. Thompson never told you that? A. I don’t recall. 
T assume they did, because they asked us to go in with 
Mr. Zingdale. 

Q. You don’t have any firm recollection that they didn’t 
tell you that? A. No. 

Q. I believe, Mr. Lee, you testified this morning and 
that through your counsel you received information which 
prompted you and your brother Eric to visit with Mrs. 
Muriel Fine, the owner of Colonial Liquors in Brocton, 
Massachusetts. A. That is correct. 

Q. Can you give us a little more detail on that visit 
and how it came about? A. I went up to Springfield, stayed 
over with my brother— 

Q. If I may interrupt you, let’s start before that. What 
was it that prompted you to go up to Springfield? <A. 


194a 
Lester Alan Lee, a Plaintiff—Cross 


There was, I guess, through you to Mr. Hoffmann, (173) 
through counsel, a statement that Mrs. Fine must be will- 
ing to sell her business. 

Q. Must be willing? A. Yes. 

Q. Why don’t you pick up from there?) What did you 
and your brother do? A. We set up again through coun- 
sel an appointment with Mrs. Fine. It was delayed for 
some weeks. I think she was out in California or some- 
thing. I met my brother, flew up to Springfield, stayed 
overnight with him, drove to Boston, about 90 miles, to 
Mrs. Fine’s home in Brookline, went upstairs and met with 
Mrs. Fine and her accountant, and Mr. Marsala. I had 
known Mrs. Fine for well over 20 years. 

Q. How old a lady is she? A. I would say in her early 
fifties, let’s say around 50. Her parents were good friends 
of my parents and I went to school in Boston, and it was 
sort of a reunion. 

Q. Is she related to Edgar Bronfman? A. She is Ed- 
gar Bronfman’s first cousin. We sat down with Mrs. Fine 
and Mr. Marsala. They gave us a very complete picture 
of the financial statements. 

Q. For just the most recent year or a longer period? 
A. I think it went back farther than the most recent year, 
but the business was making a very nice profit. (174) 
Mrs. Fine was not operating the business herself. She had 
told Seagram to manage the business for her. And we had 
a very pleasant talk. There was a lot of financial infor- 
mation given out, except the most important piece of finan- 
cial information, what did she want for her business, what 
was she asking. We were never able to get Mrs. Fine to 
mention a price. I believe my brother contacted her after 
that meeting, and to my knowledge he said she still would 
uot give him a price, and that was the end of it. I really 
found it difficult to believe that she was seriously consider- 
ing selling the business. She was making a very good 
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income, both on her investment and the salary she drew. 
The only conclusion I came to, since she did not have a 
price in mind, she had her accountant there, but she really 
was not serious about selling the business. 

Q. Did she mention anything about her health? A. She 
mentioned something about an operation she had in Cali- 
fornia or in Massachusetts. But she was not active in the 
business. I did not feel that to be a factor in her wanting 
to sell. 

Q. During your perusal of the company’s books and 
your discussions with the accountant, did she stay there 
and participate? Or did she leave you with him? A. She 
generally stayed there, to my recollection. 

(175) Q. She generally stayed there? A. She went 
to the kitchen to ask her maid to serve us some tea and 
cake, if I remember correctly, and she might have gotten 
up and left the room a minute and came back. But basi- 
eally she was there during that time. In other words, she 
did not leave us alone with the accountant, to my recollec- 
tion. 

Q. Were you told that Yogman had tried vigorously to 
persuade Mrs. Fine to make a decision to sell her business? 
A. No, I was not. 

Q. Were you told that Jack Gilman came after you and 
counted the problem of being unable to get a price quota- 
tion from Mrs. Fine, went to her and did his best to per- 
suade her to quote a reasonable price? A. No, I was not. 

Q. You don’t recall offhand, Mr. Lee, what other liquor 
suppliers Colonial represented their franchises from? A. 
I know we had looked it up at some time. We had a Mas- 
sachusetts beverage journal and we asked Mr. Yogman 
back in 1970 when Mr. Boyer, who came down to Capitol 
City, had taken over the operation of that company, and 
from what I understand turned it from a negative net 
worth to a going operation. 
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Q. He was the manager for Mrs. Fine? (176) <A. He 
vas the manager for Mrs. Fine and he asked why don’t 
we ask about Colonial. We asked about it in ’70 or ‘71, 
about Colonial, and Mr. Yogman said absolutely it was not 
for sale. 

Q. That was the extent of his knowledge? A. That is 
what he told us, not me, one of the other members of my 
family. 

Q. Now, if I go back to the oral contract by 
Seagram io provide a distributorship for you and your 
brother, it is your testimony, isn’t it, that you believed that 
you had such a contract before the sale of Capitol City? 
A. That is correct. I told my father when he first ap- 
proached me about the sale, I did not want to sell. He done 
said a couple of days later, ‘‘Would you sell if you relo- 
cated?”’ 

Q. And that contract was based solely upon your father’s 
contacts with Yogman before the sale of Capitol City? 
A. That is correct. 

Q. And that was the same contract upon which you 
relied in keeping the two and a half million-dollar purchase 
price in Lee Industries following the sale, is it not? A. That 
is correct, and it had severa! cther factors, several other 
influences. 

Q. What I am saying is, since you relied upon that 
(177) contract in terms of holding your money in Lee 
Industries, which had been with Capitol City Corporation 
with just a change of name? <A. That is correct. 

Q. And that was the contract upon which you relied in 
not buying some other business within the year following 
the sale of Capitol City? Is it not? A. That is correct. 

Q. And it is that same contract, the contract upon 
which you relied in bringing this lawsuit, rather than any- 
thing else? A. Yes. 
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Q. Now, under that oral contract was Seagram obligated 
to give you and your brother a distributorship? A. No, 
they were not obligated to give us a distributorship. 

Q. Under that oral contract was Seagram obligated to 
sell you and your brother a distributorship which Seagram 
owned? <A. No, they were not. 

Q. Under that oral contract from whom was the distrib- 
utorship to be purchased? A. From one of the many that 
became available each year. 

(178) Q. Under that oral contract with Seagram, whom 
were you and your brother to pay for the promised dis- 
tributorship? A. Whom were we to pay? 

Q. Yes. A. The owner of the distributorship. 

Q. Under this oral contract with Seagram by what date 
was Seagram obligated to obtain for you a new distributor- 
ship? A. As soon as possible, and he mentioned two houses 
that were available when he mentioned the contract. 

(179) Q. Who mentioned two houses when to you? 
A. My father. 

Q. To you?’ A. To me? 

Q. Yes. A. Who mentioned— 

Q. Did anybody before the transfer of Capitol City’s 
assets mention two houses to you? A. Yes. My father. 

Q. Under this oral contract, Mr. Lee, could Seagram 
have met its obligation to you by providing you and your 
brother with a distributorship in Peoria, Illinois? A. Pos- 
sibly. 

Q. Peoria, Tlinois would have been an acceptable loca- 
tion to you and your brother? A. No. I don’t think it 
would have been acceptable. 

Q. Would it have fulfilled its obligation under this oral 
contract by providing you and your brother with a distrib- 
utorship in Albuquerque, New Mexico? <A. (Pause) I 
would have preferred not going to Albuquerque, New 
Mexico. 
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Q. In other words, Albuquerque would not have been ac- 
ceptable to you as a location? A. Not so much me as my 
wife, 

(180) Q. How about Fond du Lae, Wisconsin? A. 
Same answer. 

Q. DePere, Wisconsin? A. The answer would be the 
same. 

Q. Honolulu? A. I would love it. I would have loved 
it, but I would not have gotten her to move that far. 

Q. Your wife would not have been agreeable so that 
would have made you not agreeable? <A. I’m sure. 

Q. Eureka, California? A. The location I would not 
prefer. If I remember correctly, that’s up in Northern 
California. 

Q. It is ir ‘1: redwood country, 90 miles from San 
Francisco. .4. Again, I don’t think I could get my wife to 
go there. 

Q. Tha’ loestion would be unacceptable? A. Correct. 

Q. How a ov. Galesburg, Illinois?) A. Not preferable. 

Q. Or not acceptable? A. Not acceptable for the same 
reason, 

Q. Indianapolis, Indiana. (181) A. I didn’t want 
to go there. 

Q. So, again, that would not have been acceptable, that 
location? 

Jeffersonville, Indiana? A. No. 

. Fort Wayne, Indiana? <A. No. 

. Junction City, Kansas? A. No. 

. Joliet, Illinois? A. No. 

. St. Joseph, Missouri? A. No. 

. Fargo, North Dakota? <A. No. 

. New York City? A. No. Actually, I crossed that 
out. We would not have had the money to buy it. New 
York houses cost one hell of a lot of money. 


* * * 
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(182) The Court: What are we distributing 
around? 

Mr. Flinn: I have asked my associate to pass 
this to the jury. This is Plaintiff's Exhibit 49, the 
defendant’s answer to plaintiffs’ interrogatories I 
and 2. Ihave several questions to put to the witness. 

Does you Honor have a copy of it? 

The Court: Yes. I don’t have a copy of the 
order. 

Don’t you want to read the order which relates to 
interrogatory number 2? 

Mr. Flinn: I would appreciate it, if it is avail- 
able, your Honor. 

The Court: Yes, I do. 

This is an order that has been signed by the 
Court. 

Subject to the approval of the Court it is hereby 
stipulated by the undersigned attorneys for the 
parties that this protective order shall be entered 
with respect to certain financial data furnished by 
defendant in answer to plaintiffs’ interrogatory num- 
ber 2 as sworn to on June 11, 1975 and thereafter 
filed with the Court. 

1. Said answer to plaintiffs’ interrogatory 2 and 
pages of the trial transcript, or other portions of the 
record, placed on file with the Court containing refer- 
ences, if any, to the financial data therein, shall be 
sealed and not (183) available to the public. 

2. The parties may refer to such financial data 
in open court during the course of the trial for pur- 
poses of examining witnesses and arguing to the 
jury. The Court will instruct the jurors not to dis- 
close such financial data other than solely in connec- 
tion with their deliberations and amongst themselves 
in reaching their verdict herein. 

The jury is so instructed. 
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By Mr. Flinn: 


Q. Mr. Lee, I am a little bit confused. This morning 
I think there was mention made of the distributorship in 
Glen Burnie, Maryland. A. That’s right. 

Q. That is near Baltimore, A. That’s correct. 

Q. That is in the general Washington-Baltimore com- 
plex? A. Yes, 

Q. Would or would not that location have been ac- 
ceptable? A. The location would have been acceptable but 
not to (184) my brother. 

Q. In essence, then, this oral contract obligated Seagram 
to obtain a distributorship in the location that was aeccept- 
able to you? A. Every one that we were told of at the 
time the contract was made was not acceptable to us. 

Q. They were obligated to find and bring to you a 
distributorship which ‘vas acceptable to you as far as its 
location? A. I would sav I hoped it would be acceptable 
to me. 

Q. And hac. to be aceentable to your brother too based 
on what you just said? A. Correct. 

Q. I also tare it, based on what you have said, and I 
admire you for it, that it had to be acceptable to your wife? 
A. That’s right. &£ would have gone to almost any one 
of tuese places. 

Q. I take it the same would have been true of yonr 
brother. He would have respected his wife’s wishes so it 
had to be acceptable to her too? A. I think there was less 
of a problem because his wife was ready to move anywhere. 


Q. Even New York City? (185) A. Possibly. 


The Court: That was four years ago. 
The Witness: Almost five. 


Q. To fulfill Seagram’s obligation under this oral con- 
tract what volume of sales did that distributorship have 
to have? A. There was no specified volume of sale. Some- 
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thing possibly on the order of half the volume of Capitol 
City since we had half the interest of Capitol City’s selling 
price. If we had been able to buy a $20 million distributor- 
ship, I would have loved that. 

Q. But neither you nor any member of your family, that 
is for the plaintiffs, laid down that specification to anybody 
at Seagram; is that right? A. That is correct. 

Q. To satisfy Seagram’s obligation under the oral con- 
tract, what growth trend in sales did the promises distrib- 
utorship have to have? A. There was no commitment on 
any growth. 

Q. No commitment by Seagram on the growth trend? 
A. No commitment by anybody on the growth trend. 

Q. To satisfy Seagram’s obligation under the oral con- 
tract what proat did the promised distributorship have to 
have? -(186) A. Profit is a very nebulous word here in 
the sense that profit depends on—for example, you have a 
business that shows no profit and is doing very well because 
the principals are hiding their profits in one way or an- 
other. To say just that— 

Q. If they can hide that from Uncle Sam that’s a pretty 
good trick. A. Well, you are not familiar with Mr. Laskin’s 
operation. 

I don’t mean hiding it in the sense of cheating. 

Q. I understand. <A. In other words,—go ahead. Did 
I interrupt your questicn? 

Q. What profit would the promised distributorship have 
to have had to satisfy Seagram’s obligation to you? 

* * ca 
(187) A. I beg your pardon. Which question? Did it 
have to have a particular profit? 

Q. What profit would be necessary? 


The Court: If any. 


A. No, it did not have to have a particular profit. 
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Q. Did it have to have any profit? A. It would have to 
be profitable in the sense that my brother and I could make 
a living out of it. While it might not show any profit there 
might be enough income to pay our salaries while we were 
building. 

Q. What level would that be? A. When we left Capitol 
City we were making approximately $23,000 or $24,000 a 
year. I would say within $25,000 (188) or $35,000 at 
that time, five years ago. 

Q. Am I correct you never conveyed this particular in- 
formation to anybody at Seagram? A. No. 

Q. Nobody else in your family did? A. Not to my 
knowledge. 

ae * a 

Q. Did the distributorship have to have any profit trend 
to be acceptable? A. No. 

Q. In other words, a distributorship which had just been 
started would have been acceptable? Is that your tes- 
timony? A. That’s not acceptable. That’s not my tes- 
timony. 

Q. Would a distributorship that has been in business for 
more than a single year have a profit or loss trend? (189) 
A. No. It would only have one year. 

Q. I said more than one year. A. Yes. It could have a 
profit or loss trend. 

Q. That would have been relevant to your evaluation 
of the promised distributorship? A. Yes. 

Q. Doesn’t that follow that you were interested in a 
house that had some kind of profit trend? A. That’s right. 
I assume your question was: Did it have to have a partic- 
ular profit trend? 

Q. I am asking you to tell me what profit trend would 
have been acceptable to you. A. Level profits. In other 
words, no increase in profits if the potential was there to 
increase the profits. 
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Q. And this was Seagram’s obligation, to deliver a 
house with a level profit trend or a potential for profit? 
A. No such obligation was specified. 

Q. By anybody among the plaintiffs? A. That’s right. 
No obligation to have a profit trend. 

Q. Seagram was never given that information? A. No. 

Q. To satisfy Seagram’s obligation under the oral con- 
tract, Mr. Lee, did the promised distributorship have to 
(190) have an exclusive franchise from Seagram’s in its 
market area? A. We would have preferred it, but no, it did 
not. 

Q. Did you ever convey that information to anybody 
at Seagram? A. I believe my father— 

Q. Did you ever? A. No. 

Q. To satisfy Seagram’s obligation under the oral con- 
tract, did the sale of Seagram brands have to account for 
at least some particular proportion of a promised distrib- 
utorship’s total sales?) A. No, they did not. 

Q. Therefore, you never conveyed such information to 
Seagram? A. Not to my—I never did. 

Q. If the house a single franchise which accounted 
for only five percent of the total sales, that house would 
have been sufficient to satisfy Seagram’s obligation? A. 
I never thought of it in terms of percentages. 

Q. So what was Seagram’s obligation with respect to 
that? <A. It was never specified. 

Q. Nothing was ever communicated to Seagram on 
that issue? (191) A. No. 

Q. Mr. Lee, I believe you’re holding Plaintiff’s Ex- 
hibit 49. I ask you, sir, to turn to interrogatory number 2 
and the answers to interrogatory number 2. The first dis- 
tributor listed there is Distillers Distribution Company in 
Minneapolis, Minnesota. A. Yes, it is. 

Q. Suppose in October of 1970 vou had been told that 
that distributorship was available for sale, and assume that 
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you knew nothing more about it than that which is shown 
on Plaintiff’s Exhibit 49, specifically, that its net sales were 
approximately $21 million and its after-tax profit was 
$344,000; knowing nothing more than those facts, can you 
say that your brother Eric, your father, and you would have 
been willing and able to purchase that distributorship? 
A. We would have needed some help. 

Q. This was a pretty big size operation? A. Yes. We 
certainly would have needed help to buy it. 

Q. Wouldn’t you have needed a lot of additional in- 
formation to evaluate what would have been a fair price and 
compare that with whatever profit the seller would demand? 
A. Yes. 

Q. All the factors that we have touched upon lightly 
(192) this morning in your testimony? A. Net sales and 
after-tax profit doesn’t tell you much. 

Q. Going a bit further down that list, Pioneer, a dis- 
tributorship in Atlanta, Georgia, again, suppose that in 
December of 1971 you had known that that distributorship 
was available for sale and, again, assume that you knew 
nothing more about it than its net sales were approximately 
$6 million and after-tax profit was about $32,000—knowing 
nothing more than that—can you say your brother Erie, 
you, and your father, would be willing an able to purchase 
that distributorship? A. It would have been worth inves- 
tigating. Certainly it would have been within our means 
and we would have had to evaluate it, as you suggested 
before. 

Q. How could you have been sure it would have been 
within your means? A. I can’t be sure, but from the in- 
formation I have available, which is certaily two numbers, 
it looks promising. 

Q. But you did testify a little while ago that a single 
year’s profit figure may be mean ugless; isn’t that right? 
A. That’s correct. 
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Q. So even if the sale were only $6 million, if it (193) 
had either abnormally high or abnormally low profits when 
you saw all of the books, that factor would play a very sig- 
nificant role in your determination whether you could af- 
ford to buy it. A. It certainly would. 

Q. The next distributorship listed is for Dave Strieffer 
in New Orleans, Louisiana. Suppose in 1972 you had been 
told that this business was available for sale, and assume, 
again, that tlie only facts you had were that Dave Strieffer 
was a Ship Chandler and bonded in tobacco operations, 
and that its net sales were unknown, but that its parent, on 
a consolidated basis, including Dave Streiffer and other sub- 
sidiaries, had sales of $4,600,000 and an after-tax profit of 
about $234,000; based only on that knowledge, Mr. Lee, 
would your brother Eric, and your father, and you, have 
been able to say you were willing and able to purchase that 
business? A. Let me try and make sure I understand. 
They are selling only one part of the business? 

Q. The figures represented here are not for Dave Strief- 
fer. The figures represented here are for its parent cor- 
poration and all of its subsidiaries of which Dave Strieffer 
was only one. A. I would need more information. 

Q. Look further down the list, Mr. Lee, to a distributor- 
ship called J & R Liquor, Jacksonville, Florida. Assume 
(194) that you had known in 1973 that that particular 
business was available for sale and, again, assume that 
you knew nothing more about it than the figures set forth 
in Plaintiff’s Exhibit 49, its net sales had been about $12 
million and its after-tax profit had been $68,000, Knowing 
nothing more than those facts, can you say that your 
father, you, and your brother Eric, would have been willing 
and able to purchase that distributorship? A. The answer, 
of course, is no. 

Q. A little bit further down the list is our friend Mr. 
Laskin, New England Liquor, Holyoke. Assume that in 
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1973 you had known that that distributorship in Holyoke, 
Massachusetts, was available for sale; assume, again, that 
you knew nothing more about it than for its fiscal year its 
net sales had been roughly $8,500,000, and its after-tax 
profit or loss had been a loss of some $29,000. Knowing 
nothing more than those facts, ean you say that you, your 
brother, and your father would have been willing and able 
to purchase that distributorship? A. No. We would want 
to investigate and find out a little more. 

Q. You had made an investigation of this house, had 
you not? A. Not in 1973. In 1971 we had been there to 
visit. (195) I would not call this an investigation. 

Q. At that time you considered Mr. Laskin’s price ex- 
horbitant? A. That’s correct. 

Q. Let’s move a little bit further down the list to Mr. 
Paley, Eddy and Fisher, Providence, Rhode Island. As- 
sume that in 1973 you had known that that distributorship 
was available for sale; assume that you knew nothing more 
about it but the information reflected on Plaintiff’s Exhibit 
49, specifically that its net sales for the nearest fiscal year 
had been about $6,500,000 and its after-tax profit had been 
some $54,000; knowing only those facts, can you say that 
your father, you, and your brother Eric, would have been 
willing and able to purchase that business? <A. If we had 
known any of those facts we still would have invested. We 
knew a lot more about that business. 

Q. Tell me what more you knew? <A. My father— 

Q. Speak up. <A. My father had been the Seagram 
manager for the area in which Mr. Paley lived. 

Q. He did know a great deal about the distributorships 
in his function as a Seagram officer? A. In certain areas 
of the country—especially in (196) the east. He was 
the eastern division manager. 

Q. So based upon your father’s knowledge, what was 
it that you knew about the Paley house, Eddy and Fisher, 
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that would have influenced your ability to decide you were 
willing and able to buy that house? A. It had strong lines. 

Q. What were those lines? A. Seagram lines, General 
Wines and Spirits. 

Q. When you say Seagram lines— A. Seagram Distil- 
lers Products, General Wines and Spirits. 

Q. What brand? A. I don’t remember exactly. 

It had Bicecardi Rum. 

Q. That has nothing to do with Seagrams, does it. 
A. It does not. 

If I remember correctly we were looking at this com- 
pany five years ago, not quite five years ago. I would say 
that’s all I can remember right now offhand. I remember 
the general picture from that time. 

Q. There were no other factors known to you on which 
you could conclude you would have been willing and able to 


buy Eddy and Fisher? A. Known to my father, I’m not 
aware of. Known to (197) myself, I was not aware. 


* & * 


Q. Do you know whether Mr. Paley would have been 
willing to negotiate with your father? A. I know he made 
an appointment with my father 


e e sd 


(198) Q. Are there any additional facts known to you 
or through your brother or through your father about 
Eddie and Fisher which would allow you to conclude that 
you would have been willing and able to buy Eddy and 
Fisher at any time from 1970 through 1973 when it was, 
in fact, sold? A. I know the price it was sold for. 

Q. What was that price? A. $1,075,000. 

Q. I take it your testimony is that that was a price that 
you and your brother could afford to pay? A. We could 
have afforded to pay that price. 


208a 
Lester Alan Lee, a Plaintiff—Cross 


Q. If you knew the other facts about Eddie and Fisher 
necessary to convince you that that was a fair price? A. 
That’s correct. 

Q. And you did not know those facts; is that correct? 
A. Not at that time, no. 

Q. On the list in front of you, Mr. Lee, the next dis- 
tributor is Capitol in Trenton, New Jersey. I ask you 
again to assume in 1978 you had been told that that distrib- 
utorship was available for sale; assume you linew nothing 
more about it than that for its nearest fiscal year its net 
sales had been about $7,600,000, and its after-tax profit had 
been some $74,000. Knowing only those facts, would you 
say that your brother, you, and your father, would have 
been (199) willing and able to purchase that distributor- 
ship? A. We would have been willing and able to investi- 
gate it. 

Q. But you cannot say you would have been willing and 
able to purchase it? A. No. 

Q. You don’t even know what price the seller was asking, 
do you? A. No. I don’t know anything about it except 
these two pieces of information. JI was never given a 
chance to find out. 

Q. Going back to that list, to the distributor known 
as General Wine, New Haven, Connecticut, correct me if 
I am wrong, but I believe your testimony this morning was 
that you might possibly have been interested in that distrib- 
utorship; I ask you, Mr. Lee, knowing nothing more about 
it than it was available for sale in 1974, that for its nearest 
fiscal year its net sales had been approximately $6,000,000 
and it had incurred an after-tax loss of some $39,000, can 
you say—knowing no more than that—your father, your 
brother, and you would have been willing and able to pur- 
chase that busin:ss? A. No. We would have loved to have 
looked at it. 

Q. Looking at that same list, contained in the defend- 
ant’s answer to plaintiff’s interrogatory 2, which is (200) 
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embodied in Plaintiff’s Exhibit 49, you testified, I believe, 
this morning, that the Pacific Crown distributorship in San 
Francisco would not have been acceptable to you? A. 
Would not? 

Q. Would not have been acceptable to you. 


* * * 


Q. Mr. Lee, you testified this morning that there were 
six distributorships listed in the answer to interrogatory 2 
which would have been acceptable to you and your brother. 
A. Six? 

Q. I believe six. 

* * * 

(201) Q. Let me name them. 

You testified this morning, did you not, that Distillers 
Distribution Company in Minneapolis, Pioneer in Atlanta, 
Dave Stieffer in New Orleans, J & R Liquor in Jackson- 
ville, Eddy & Fisher in Providence, and Capitol in Trenton 
would have been acceptable to you and your brother? A. 
I read that too fast. There is semething I left out. 

Q. You and I have just now discussed those six. 

In addition, you testified this morning that there were 
two others in which you might possibly have been inter- 
ested, specifically, Mr. Laskin’s New England Liquor in 
Holyoke, Massachusetts and General Wine in New Haven; 
is that correct? A. I believe so. 

Q. Now you say this afternoon there are others in which 
you would have been interested. Would you identify those 
for me, please. A. Again, this is from the point of view 
of being interested but not knowing whether I would be 
able to afford it. 

Q. Which? A. I would like Pacifie Crown. That’s a 
lovely city. 
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(203) By Wr. Flinn: 


Q. Mr. Lee, based upon your knowledge of the liquor 
industry, is there any general pattern of the suppliers as to 
the owning of a distributorship? A. I don’t think there is a 
general pattern. 

Q. Now, in making any decisions, that is, as to whether 
or not a particular new distributorship had veen acceptable, 
you had an equal vote with your brother Erie, didn’t you? 
A. I assume so, yes. 

Q. In other words, you didn’t give him a power of at- 
torney to decide that issue for you? A. No. 

Q. You mentioned in your testimony on cross-examina- 
tion that Lee Industries was ultimately designed and its 
assets distributed, I believe, in September of 1970? Is 
that correct? A. The company was dissolved. There was 
some commercial paper that had not yet matured. There 
was a marital trust created, and the trust was discharged in 
October. The company was liquidated in September. 

Q. The question I want to put to you is— 


Mr. Hoffmann: May I suggest that you are using 
the wrong year? 

(204) Mr. Flinn: I’m sorry. 1971. May the 
record stand corrected. You are correct. 1971 is the 
year. 

The Witness: That is correct. 


Q. The question I want to put to you was based upon 
your testimony earlier that this stock ownership was still 
00 percent in your Uncle Henry and Cousin Arthur’s side of 
the family, 50 percent in your father’s side, including you 
and your brother. The question I put to you is this: When 
the dissolution took place and the efforts for distributor, 
did they go 50 percent to Henry and Arthur’s side of the 
family and 50 percent to your father’s side, including you 
and your brother? A. Yes, they did. 
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Q. Was there between those two sides of the family any 
agreement that one of them would reimburse the other or 
any additional sum in connection with the dissolution of 
Lee Industries?. A. There had been several alternatives 
discussed with our tax attorney at the time of the sale. We 
had thought of possibly keeping Lee Industries as a holding 
company and having two businesses, one for each family 
under the same holding company. We had discussed many 
alternatives, but there was no agreement reached that I am 
aware of. 

Q. So, in essence, it was dissolved and the slate was 
(205) wiped clean for a co-equal distribution of the assets 
which then consisted of the proceeds from the sale of Cap- 
itol City substantially? A. Yes, that is correct. 

Q. Now, going back to the oral contract with Seagram, 
was Seagram obligated under that contract to provide for 
you either Larry Paley’s distributorship or some other of 
similar or better caliber? A. No particular distributorship 
was discussed under that contract. It was mentioned at the 
time of the agreement that Eddy & Fisher, the Paley house, 
was available. 

Q. But that particular house, the Paley house, was not 
promised to you? A. No particular house was promised, to 
my knowledge. 

Q. Did the obligation on the part of Seagram require 
their providing a house of similar or better caliber than 
Paley’s house? A. There is no requirement to provide a 
house of a certain caliber. There was an oral contract to 
get us back into business, in the wholesale liquor business 
with the Seagram house. 

Q. Would you be able to define for the Court all of the 
elements that would make a distributorship of similar or 
better caliber than Paley’s house? 


(206) The Court: He said there was no such 
requirement. 
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Mr. Flinn: The interrogatory answers which the 
plaintiff had filed claim there was an obligation on 
the part of Seagram to provide a house of similar or 
better caliber, and I am asking the witness to tell us 
how one would establish that some house was of sim- 
ilar or better caliber. 

Specitically, I refer to the answer to defendant’s 
interrogaiory 14-B on file with the Court. 

The Court: I still find it difficult how he would 
be able to testify to something that does not exist. 

Mr. Flinn: I have that difficulty, too, but I am 
confronted with sworn answers to interrogatories, 
indeed, sworn to by this witness, Mr. Lee. 

Mr. Hoffmann: Since reference is being made to 
the witness’ interrogatories and to challenging the 
answer of the witness to interrogatories, I should 
think that fairness requires that the answer itself be 
read. And, really, your Honor, defendant was obli- 
gated to provide for the three Lees a distributorship 
of similar or better caliber—and it is herein my 
friend stopped reading—and was obligated at the 
very least not to impede plaintiff’s efforts to obtain 
such a distributorship. 

Mr. Flinn: I submit in response to Mr. Hoff- 
mann’s statement that still leaves open the question 
of how the (207) question of how the Court, the 
jury, or Seagram defines what is a house of similar 
or better caliber than Paley’s house, and that is the 
question I am asking the witness to help us on. 

Mr. Hoffman: Is it the question that is embodied 
here or the question previously unanswered? 

Mr. Flinn: I believe I asked the witness a very 
simple questien. 

Mr. Hoffmann: Could we have it read? 

The Court: Do you understand what the ques- 
tion is? 
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The Witness: The question is, how do you find a 
house of similar or better caliber than Paley’s? I 
imagine better caliber possibly could mean more 
profitable or more potential for growth or something 
similar in profit or volume or potential for growth. 


Q. In other words, it could be a whole host of factors 
necessary to determine whether it was of similar, let alone 
a better caliber? A. More than one factor, anyway, or 
more than two. 

Q. For example, based on just some of the things we 
discussed today in your testimony, what you must know to 
evaluate the worth, the reasonable price of a distributor- 
ship in this industry? (208) A. Yes, potential for growth, 
strength of the lines, growth trend, so on, so forth. 


The Court: Would geographical location be a 
factor in that definition? 

The Witness: Possibly, comparable geographic 
location. It’s pretty hard to say what compar- 
able is. 


Q. Pretty hard to define? A. Yes, sir, geographical 
location would be hard to define. 

Q. Similar or better caliber, I mean, is pretty hard to 
define? A. No, I ean give you a couple of examples. 

Q. No, examples are not quite definitions, are they? 
A. No. 

Q. Let me ask you one other question: Are you still 
interested in a liquor distributorship? A. I still could be 
interested in a liquor distributorship, except it would be 
a much smaller one, since my ability to purchase has been 
severely depleted. I have not committed my time partic- 
ularly, I am still free to move, but my father’s will put 
money into a marital trust, and there is not enough to buy 
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a business of the caliber of Eddy & Fisher. I would need 
assistance. 

Q. But you individually would like to have a liquor 
(209) distributorship today? A. Yes. 


* * * 


(210) Redirect examination by Mr. Hoffmann: 


Q. First, sir, you have before you Exhibit 49, (211) 
defendant’s answers to plaintiffs’ interrogatories? <A. Yes. 

Q. Looking, if you will, at the answ-r to Interroga- 
tory 1, not from the point of view of a distributorship 
located in some far away mountain in Northern California, 
or in some inaccessible place that your wife doesn’t like, 
would you please tell the Court and jury which ones of 
those from the point of view of location, since it is only 
location that is given there, were of interest to you? A. 
Minneapolis—you want me to read the name of the com- 
pany or just the location? 

Q. Please. A. Distillers Distributing, Mineapolis; 
Pacific Crown in San Francisco; Pioneer in Atlanta, Geor- 
gia; Kemp Boone in Glen Burnie, Maryland, Dave Strieffer, 
New Orleans, Louisiana; Best Brands in Las Vegas; J & R 
Liquor in Jacksonville, Florida; New England Liquor, 
Holyoke, Massachusetts; O.R.S., Kansas City, Missouri; 
Garden State— 


Mr. Hoffmann: Hold it a moment, please. Since 
this was in the hands of the jury before, I will 
hand the exhibit back in their hands as you read. 


* * * 


(212) The Witness: Distillers Distributing, Min- 
neapolis, Minnesota; Pacific Crown, San Francisco, 
California; Pioneer in Atlanta, Georgia; Kemp 
Boone, Glen Burnie, Maryland; Dave Strieffer, New 
Orleans, Louisiana; Best Brands, Las Vegas, Nevada; 
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J & R Liquor, Jacksonville, Florida; New England 
Liquor, Holyoke, Massachusetts, O.R.S., Kansas 
City, Missouri; Garden State (Crown), New Jersey; 
Capitol, Trenton, New Jersey; Eddy & Fisher, Prov- 
idence, Rhode Island; C-K Distributors, Kansas 
City, Kansas; Franchise Distributors, Denver, Colo- 
rado; Kansas City Wholesale, Kansas City, Mis- 
souri; Freeman Distributing, Arlington, Virginia; 
G.A.M. Company in Portland, Oregon; National, 
Newark, New Jersey, and General Wine in New 
Haven, Connecticut. 


(213) Q. Did you have any knowledge before receiving 
these answers to the interrogatories that these distributor- 
ships which you had just mentioned in your testimony had 
been transferred during the period 1970-1974? A. I knew 


of two, New England Liquor and Eddy & Fisher. 
Q. Did anybody tell you as io the others that they were 
available for possible purchase? <A. No. 


e * * 


(214) Q. Now, sir, you were asked a considerable num- 
ber of questions, if I may say so, on cross-examination which 
nad to do with the matter or the oral arrangement, and you 
were asked questions following this: Did you understand 
that Seagram was under the oral agreement obligated to do 
so and so. Do you recall being asked questions of that 
type? A. ‘Yes. 

Q. Task you, sir, do you understand that Seagram was 
under the oral agreement obligated to see to it that the dis- 
tributors all wore pink suits with Seagram on their hats? 
(215) A. No. 

Q. Never heard of that, anything like that? Did you 
understand, sir, that under the oral agreement Seagram 
was oblige ted to furnish pink Cadillacs to the distributors? 
A. No: 
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Q. And aren’t there many, many other things that you 
understand Seagram was not obligated to do? A. Yes, sir. 

Q. Insofar as questions asked by my adversary having 
to do with the oral contract, things which counsel suggested 
in his questions Seagram was obligated to do, they were 
picked from the whole universe of questions? Isn’t that 
right? A. That is correct. 

Q. Were they obligated to give you tickets to the World 
Series? Were they obligated under the oral contract to do 
that? A. No. 

Q. Indeed, sir, didn’t you understand the obligation 
which Seagram had was an obligation to discharge in good 
faith its commitment, to produce for you, if possible, a 
distributorship of about the same profitability and the same 
suitability for use by the Lees e* Capitol had? A. Well, 
somewhat smaller than that. We could not (216) afford 
to buy one the size of Capitol. About half the size of Cap- 
itol. 

Q. Do you know of any offers made by Seagram to make 
good on the oral commitment as you understood it to be? 
A. They drove us to the Springfield house, which we could 
not afford to buy. They set up the appointment with Mrs. 
Fine, and we could not get any interest in selling out of 
her. Otherwise, I don’t recall of any. 

Q. Has it come to your attention that Seagram has on 
oceasion helped purchasers of distributorships in getting 
together the capital necessary to buy a Seagram distribu- 
torship? Do you know anything about that? A. Yes, I 
know of a few cases. 

Ed * * 
(217) (Plaintiffs’ Exhibit 4 received in evi- 
dence.) 


Q. I show you a copy of Plaintiffs’ Exhibit 4 and ask 
if you have seen it before. A. Yes, I have. 

Q. Are you familiar with the persons involved? Thom- 
as B. Hawe, do you know who he is?’ A. At one time he 
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was the treasurer of Joseph E. Seagram. I believe he is 
now the financial vice-president. I’: not positive. I met 
him in the Seagram office in New York. 

Q. Do you know who Harold Fieldsteci is? A. Mr. 
Fieldsteel was the Neagram man in charge of the negotia- 
tions. I met him at the closing of the sale of Capitol City. 
T believe he. is the controller or executive vice-president, 
something along that line, but primarily with financial 
responsibility. 

* * * 

(218) Q. Now, Mr. Lee, just before the conclusion of 
Mr. Flinn’s cross-examination he asked you to describe what 
was meant by comparable house 


Mr. Flinn: Objection. I think that misstates my 
question. 

The Court: Do you want to have it read back? 

Mr. Flinn: My recollection of the question was 
a similar or better caliber in relation to Paley’s 
Providence house. 

(219) Mr. Hoffmann: Rather than my quarrel- 
ing with counsel on this, I will accept his amendment, 
if I may, because the witness wanted then to give 
some examples and counse! cut him off with another 
question. 


Q. What were those examples, Mr. Lee? A. I believe 
Colonial Liquors; of course, Distillers Distributors was a 
better one, a much bigger one; New England Liquor was 
a bigger house, but I don’t know whether they had a loss 
that year when previously they had been quite profitable. 

@. I believe that is the question you were asked on 
cross-examination questions about answering interrogatory 
No. 8, which is part of the exhibits still in front of you. 
Looking at the headings, Distributor and Location, Date of 
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Transfer, Net Sales, and then the final column, After Tax 
Profit or Loss, could you buy a distributorship on the basis 
of that information alone? A. No. 

Q. Do you have any knowledge of whether or not these 
figures listed for a distributor, such as Pioneer in Atlanta, 
Georgia, or Kansas City Wholesale in Kansas, Missouri, 
had net sales accurately reported in this answer to the 
interrogatory? A. No. 

(220) Do you have any knowledge of the source of the 
information which finds its way inte these net sales? A. 
No, I don’t. 

Q. As to the after tax profit or loss figure, the column 
there, did you have any information as to the accuracy of 
any one of the entries there? A. No, I did not. 

Q. Indeed, would you be able to make any decision as 
to the possible purchase of a distributorship until such time 
as you had the opportunity to examine its books and rec- 
ords? A. No. 

Q. And without by you of such an examination? A. Of 
course not. 

Q. Were you given that opportunity in respect of any 
of these companies listed on the second page of that ex- 
hibit? A. No. 

Q. Do you recall you were asked on cross-examination, 
earlier in the examination, a series of questions having to do 
with what you understood the oral arrangement to consist 
of prior to the closing? Do you recall that? A. There are 
80 Many now. 

Q. It’s not really important whether you do or you 
don’t. But did you have any meeting which served in your 
(221) opinion to clarify the nature of the oral arrange- 
ments with Seagram subsequent to the closing or by meeting 
with Seagram officials? A. Yes, I did. On June 22, 1971. 
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Q. What happened then? A. My father explained to 
Mr. Yogman our tax problem. He said, ‘‘I know I have 
made a commitment. I will take July 21 as my deadline.’’ 

Q. In the commitment, is that the commitment you 
described earlier on your direct examination? 


Mr. Flinn: I object to that. That calls for a 
conclusion as to what Mr. Yogman meant when he 
used the word ‘‘oral commitment,’’ if the language 
testified to is verbatim. That is objectionable. 

Mr. Hoffmann: Men talk to each other and they 
understand each other or they don’t. 

Mr. Flinn: It still calls for a conclusion, your 
Honor. 

The Court: Isn’t it the conclusion that the 
speaker draws? 

Mr. Hoffmann: What did the witness understand 
when Mr. Yogman said, ‘‘I will give you a commit- 
ment and the deadline will be July,’’ what did he 
understand by it? 

The Court: What he understood by it? 

(222) The Witness: The commitment to relo- 
cate. 

The Court: He testified what he understood. 
That is not evidence of what Mr. Yogman meant. 

Mr. Hoffmann: I don’t know if we heard the an- 
sSwer. 

The Witness: There was a commitment to relo- 
cate us in another house. 

Mr. Hoffmann: Thank you, sir. 

Mr. Flinn: No further questions. 

The Court: You are excused. 


* * * 
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Mr. Hoffmann: Your Honor, I ask your indul- 
gence now in repeating a performane in which I act 
as the lawyer and Mr. Agee acts as the witness. This 
is the examination of John Barth, which was taken 
by the plaintiffs on October 18, 1972, * * * 

“*Q. What is your occupation? 

‘‘A. I am consultant to Joseph E. Seagram & 
Sons.’’ 

* * * 

‘‘T was made a vice-president of Joseph E. Sea- 
gram & Sons in May ’67. 

‘*Q. How long did you hold the position of vice- 
president? 

‘*A. Through and including to July 31, 1973—or 
(223) °72—correction.’’ 


* * * 


“*Q. How long have you known Mr. Lee? 

‘‘A. Approximately 15 years. 

‘*Q. When you say he was an executive employee, 
can you be more specific than that? 

‘A. He was an executive with Calvert Distilling 
Company, I believe, when I first met him. 

“*Q. He was in charge, was he not, Mr. Barth? 

‘A, You;?? 

* * a 

‘‘@. Are you on a pension? 

‘*A. I have a pension, yes. 

‘*Q. Is that from Joseph Seagram? 

Yess?” 


* * * 


66 


. Prior to that did you have any knowledge of 
Caritot City being sold by the Lees to Seagram? 
SoA. No. 2? 


* * * 
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«‘Q. Did you have anything whatsoever to do 
with thai iransaction? 

‘A. Yes, sir. 

“‘Q. Tell us about that, please. 

(224) ‘A. I originally went down to see Harold 
Lee to see if he would be willing to sell his business. 
‘‘Q. Do you know about when that happened? 

‘©A. Thave some notes here. I am going to refer 
to the notes for the day I arranged to see, go and see 
Harold personally, on June 11, 1970, in Washington, 
D.C. 

‘‘Q. You say you are referring to notes. Are 
you referring to what has been heretofore marked as 
Plaintiffs’ Exhibit 2, a memorandum of June 12, and 
on top of it the word ‘Confidential’ and addressed 
to Edgar Bronfman and Jack Yogman? Is that the 
memorandum you are looking at? 

h. You?’ 


Mr. Hoffmann: I ask to have introduced as 
Plaintiffs’ Exhibit 14 a memorandum referred to, 
confidential memorandum from Barth to Ed Bronf- 
man and Jack Yogman, dated June 12, 1972. There 
is a stipulation as to authenticity and genuineness. 

Mr. Flinn: No objection, your Honor. 

(Plaintiffs’ Exhibit 14 received in evidence.) 


(225) ‘‘Q. Would you be good enough to look 
at the memorandum, which I see is also before you, 
Plaintiffs’ Exhibit 3 for identification, under cate of 
June 2, 1970. 

A Yes” 


Mr. Hoffmann: I would like in this instance 
again to ask the Court to allow the memorandum to 
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be received in evidence, there being no objection as 
to genuineness. 

Mr. Flinn: No objection, your Honor. 

Mr. Hoffmann: Please have it admitted as 15. 
It is a memorandum from the desk of John Barth 
dated June 3, 1970. 


(Plaintiffs’ Exhibit 15 received in evidence.) 


“‘Q, You will note the first paragraph in that 
memorandum ‘had a meeting at noon today with 
Chet Carter. He is over the schok and 100% real- 
izes the great opportunity offered to him.’ 

A. You.” 


And farther down on the page, Line 15: 


‘‘Q. My question to you, did you as a vice-pres- 
ident of Seagram know that Seagram had in con- 
templation the possible purchase of Capitol Distrib- 
utors by Chet Carter as of June 2, 1970? 

‘CA. Yes, from the standpoint that if it was 
available to be sold.’’ 


® * * 


(225A) ‘‘Q. If it was available to be sold what 
would be the consequences which would follow? 

‘‘A. It was agreed that Chet Carter was inter- 
ested, then he would be the person to buy the busi- 
ness.”’ 

(226) ‘‘Q. Had you any prior conversations with 
officials of Seagram concerning that subject matter 
prior te Tune 2nd, 1970? 

‘CA, 4s far as I can recall, yes, I had a conversa- 
tion with Edgar Bronfman. 

“‘Q. Whose idea within the Seagram organiza- 
tion was it that Chet Carter might take over the 
Capitol Distributors? 
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‘©A, Well, it was Mr. Edgar Bronfman’s idea 
that Mr. Carter should possibly have a distributor- 
ship, bui the—as to which distributorship, it was my 
idea. 

‘‘Q. When did you formulate that idea, if you 
know? 

‘A. Yes, several years prior to this, I had been 
making surveys concerning where black distributors 
should possibly be located. 

‘‘Q. Was it your desire to have a black distrib- 
utor located as a distributor for Seagram products? 

“SA, Yes.”’ 

* & * 

“‘Q. But as of June 2nd, you had already met 
with Mr. Bronfman, isn’t that right? 

‘CA, Yes. 


“‘Q. Concerning the subject matter of the pos- 
sibility of Chet Carter acquiring Capitol City, is that 
right? 

(227) ‘‘A. Of the possibility of Chet Carter ob- 
taining a distributorship, not necessarily Capitol 
City.” 


= & ce 


“‘Q. Was there any specific conversation with 
Mr. Carter at that time concerning Capitol? 

‘©A, The conversation ran like this: 

‘‘That Washington, D.C. was the next area on 
my list where I felt that a black man in a distributing 
business would be fruitful. And I had told Chet that 
I would assist, if possible, in seeing whether Harold 
Lee was interested in selling his in the Washington, 
D.C. area.”’ 

& * * 

‘“*Q. Did you indicate to him that you would get 
him possibly a going profitable house? 

‘‘A, No, not necessarily. 
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‘“‘Q. Capitol was such a going prosperous house, 
was it not, as of June, 1970? 

66h Yes.” 

* e os 

“‘Q, Can you tell us when you first instituted 
negotiation? 

‘©, Lwent to Capitol City Liquors to see Harold 
Lee personally on Thursday, June 11th.” 


* * * 


(228) ‘*Q. Do you have any knowledge whether 
or not Mr. Yogman spoke with Mr. Lee during that 
period concerning this very subject? 

SA No sit: 

“‘Q. You don’t know one way or the other, is that 
right? 

‘CA, No sir. 

“Q. So it follows, does it not, that you do not 
know whether you were the first to institute con- 
versations concerning this subject with Mr. Lee? 

“‘A. I know that I was the first person that 
Mr. Bronfman had asked and discussed this with.’’ 


* * * 


“‘Q. Do you have any knowledge of what may 
have been passed between Mr. Bronfman and a 
Mr. Yogman concerning this subject? 

tA No 9 


* * * 


‘Q. Did you ever say to any of the Lee boys that 
they should see Jack Yogman alone about the matter 
of available distributorships for the use by these 
boys?’’ 


* * * 


‘*A, T—let me put this thing in contest. 
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**Q. Please do. 

‘©A. We were in Washington, D.C. at a Christ- 
man opening (229) of Capitol City Liquors. That 
is when I—Lester and Eric came up to me and said, 
‘John, is there any distributorships available’ or 
something to that substance. 

‘“‘T said, ‘Not that I know of, but why don’t you 
when you get an opportunity, the two of you, go and 
talk to Jack Yogman.’ 

‘©Q. When you say Capitol City Liquor opening, 
are you referring now to a meeting which was 
memorialized by an entry on your calendar for the 
28th of October? 

‘*A. Yes, ‘Opening and Christmas presentation,’ 
correct.’’ 

* Ld * 

“‘Q. I wish you would answer my question. 

‘‘Tsn’t that the meaning, isn’t that what you 
meant to convey to the boys? That is to say, that 
they would be better off in accomplishing their pur- 
pose if they saw Mr. Yogman alone rather than with 
dad. 

‘A. In substance, yes. 

“*Q. As of October 28, 1970, did you know of any 
Seagram liquor distributorships which were avail- 
able for sale? 

‘*A, None that weren’t already in process of 
being negotiated for, no. 

**Q. Do you know of any distributorships, in- 
dependent distributorships, which later, that is, after 
October, ’70, became available for sale? 

(230) ‘‘A. I don’t recall any. 

‘*Q. Have there been any sales and purchases to 
your knowledge of distributorships since that time?’’ 


* * Sa 


‘“*A, I don’t recall any. 
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‘‘Q. Have there been any sales and purchases to 
your knowledge of distributorships since that time? 

‘*A, Not to my knowledge of any sales being com- 
pleted. 

‘‘@. About how many distributorships are there 
in the United States, do you know, for Seagram? 

‘A. For all of Seagram products spread out, 
approximately four hundred.’’ 


* * * 


*“*Q. Do you have any recollection of discussing 
with Mr. Lee the matter of a black man buying? 

“‘A, Yes. Mr. Lee suggest that the market was 
ideal for a black man. 

(2381) ‘*Q. Did he do it in the course of this 
conversation on June 11th? 

‘CA, Yes, 

“‘Q. Is this something he volunteered in the 
course of the conversation? 

“‘A. He volunteered it when he was generally dis- 
cussing the complex of changes that were taking 
place in the D.C. market, telling about the number of 
retail licensees that were now being bought by black 
peopie and that he was hiring black salesmen where 
possible, and he thought—if someone were to buy it, 
he thought the possibility of a black man was a good 
idea. If we were entertaining or hadn’t thought 
about it, he thought it would be a good possibility. 

‘*Q. Would you be good enough to turn the page 


to page 2 of that memorandum, Plaintiffs’ Ex- 
hibit 2?”’ 


Your Honor, that is now Plaintiff’s Exhibit 14 in 
Evidence. 


“‘T ask you, please, to read carefully these two 
sentences. 
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‘¢*He mentioned that he thought the time was 
right for a black entrepreneur to move into D.C. He 
thought it would be a real shot in the arm for the 
Seagram brands. This information he volunteered 
as to his reason for leaving.’ ”’ 


(232) ‘*@. Do you know whether Mr. Bronfman 
in 1970 referred to or seemed to maintain a friendly 
relationship with Mr. Harold Lee? 

‘*A. Certainly it was friendly when I picked 
Washington to go down and see if I could buy it. 
He said, ‘Go down and see if Harold will sell.’ 

**Q. He didn’t say anything about Harold at 
that time? 

‘SA. No. 

‘*‘Q. But he did use the words ‘see if Harold 
wants to sell’? 

‘*A. ‘Go see if Harold wants to sell. It’s his 
business.’ ’’ 

* * * 

**Q. Do you remember receiving any phone calls 
from Mr. Harold Lee concerning the matter of the 
relocation of his two sons? 

‘SA. Yes sir. 

‘‘Q. How many such conversations do you re- 
member? 

“*A. Several times.’’ 


w * * 


‘*Q. Tell us as best you can what transpired in 
the course of that first telephone conversation, what 
he said to you and what you said to him. 

‘*A, Harold merely asked me whether I knew of 
any place that was available for the boys to purchase 
a distributorship (233) anywhere. And I said at 
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that time I do not know of any that are for sale on 
the market.’’ 
* * * 

**Q. Tell us about the conversation that you did 
have with Mr. Paley concerning the relocation of the 
Lees. 

“CA. Well, Mr. Paley was in the process of selling 
his business in Rhode Island and had talked to sev- 
eral people. And he called me and he said that 
Mr. Herold Lee has called him and said he wanted 
to make an appointment with him because Jack 
Yogmar told kim to go down and see Mr. Paley. 

‘*And J told Mr. Paley, I don’t know. i'll ask 
Jack. So I asked Jack. 

“Jack said, ‘I didn’t tell Harold anything about 
going down to see Mr. Paley.’ 

‘‘And that was the extent of the conversation. 

‘*Q. Then did you report that fact back to Mr. 
Paley? 

‘*A. Yes, I called Larry bak and said, ‘I don’t 
know. Jack says he didn’t tell Mr. Lee anything.’ ”’ 


% * * 


‘*Q. You did ask him whether the Lees would 
leave the business, did you not? 

‘tA, Yes, 

‘*Q. But when it comes to item 8 you stood numb; 
is that your testimony? 

(234) ‘*A. I don’t reca!l making any statement 
concerning that. He just merely passed it on that if 
something became available to keep my posted. 

“*Q. Did you undertake to do that? 

‘‘A. There was nothing available that I could 
keep him posted on. 
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‘*Q. He asked you if something became ava'lable 
to keep him posted. Did you say to him in words or 
meaning, ‘Yes, I will. I will let you know’? 

‘*A. I don’t recall saying anything of that na- 
ture. Usually something like that, if there is some- 
thing available, I always refer it to Jack Yogman 
on distribatorships being availavle. I would not nec- 
essarily know that.’’ 


Mr. Bender: The plaintiffs call Eric Lee. 


ERIC LEK, a plaintiff, called as a witness on his own 
behalf, being first duly sworn, testified as follows: 


Direct examination by Mr. Bender: 


Q. You are the brother of Lester Lee, the son of Harold 
Lee, and one of three executors of Harold’s estate? <A. 
That’s correct, yes. 

Q. What is your age? A. Thirty-eight. 

(235) Q. Briefly, summarize your education. A. I 
graduated from the New York City public schoo! system. 
I receive a Bachelor of Arts degree from Dartmouth Col- 
lege and a Masters degree in civil enginering from Dart- 
mouth College, and several years later I received a Masters 
degree in indus‘vial management from MIT. 

(). Could you briefly summarize the jobs that you have 
held? A. When I graduated from Dartmouth I worked for 
a Civil engineering consulting firm in the Boston area. 

I then went into the Army, after which I went to MIT. 

When I got out of MIT I went to work for Brown 
Brothers, Harriman as a securities analyst. 

Q. Did you have any particular specialties? A. As a 
securities analyst? 

Q. Yes. A. Yes. I had the responsibility for the aero- 
space industry and oil industry. 
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Q. How long did you work for Brown Brothers, Harri- 
man? <A. A little over two years. 

Q. Did you like working as a securities analyst? A. 
Very much. 

Q. Would you say you were doing rather well at Brown 
Brothers, Harriman or not? (236) A.I think I was doing 
quite well. 

Q. On what basis do you make that statement? AT 
got regular raises every six months. The oil industry was 
quite an important industry and they turned it over to me 
after I had been there only a year and a half. 

After I gave them my resignation, they not only gave 
me another raise but they offered me another job as oil 
analyst for the Harriman Trust, and they they gave me a 
one year option to return if I did not like what I was doing. 

Q. When did you give your resignation to Brown 
Brothers, Harriman? <A. In the summer of 1964. 

(237) Q. For what reason? A. I chose at that point 
to enter the family business of Capitol City Liquor Com- 
pany in Washington. 

Q. What were the circumstances attendant to that 
choice? A. Well, for sometime my father had been telling 
me how he hoped to have a family business; that he had 
been salaried his whole life and he felt that there was 
nothing like owning your own business. 

After he bought into the business and moved down there 
in 1962, he mentioned a number of times that he would like 
me to come down there. I put him off. I wanted to keep 
doing what I was doing for a while. 

Finally he said to me, ‘‘If you are not going to come 
down there is not much point in my working for building 
this business,’’ because at that time he was in his 60’s. I 
felt that that was the time to do it, so I left my job and 
moved down there. 

Q. Having left the securities analyst profession to go 
into a liquor distributorship, would it have been easy for 
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you to go back into the securities analyst business? A. 
Not that easy. I would have certainly gone back to no 
higher than the level at which I left, so any years in be- 
tween would have been lost. 

(238) Q. Do you remember the precise month when 
you joined Capitol City? A. I believe it was the end of 
August, 1964. 

Q. At what level did you come in to Capitol City? What 
was your position? A. Vice president, trade relations. 

Q. Could you expand on that? What does a vice presi- 
dent or trade relations do? What does the job encompass? 
A. It involves customer relations. 

We had a relatively small number of accounts in Wash- 
ington considering the dollar volume size of the market so 
each account was important. It involved working with the 
salesmen and calling on the accounts later. I got a solic- 


itor’s license. It involved straightening out problems that 
the customers had, informing them of promotions, follow- 
ing up the salesmen, and in general, overall trouble-shooter. 

Q. Would it be correct to characterize the job, at least 
in large part, as customer relations? A. I would say that 
was correct. 


* * * 


(239) Q. At the time you joined Capitol City who 
were the other officers? A. There was Harold Lee, Henry 
Lee, Arthur Lee, and our controller Cecilia. 

Q. When you joined your brother had not yet joined 
the company? A. That’s correct. 

Q. I hand you copies of four exhibits which have al- 
ready been admitted into evidence. They are Plaintiff’s 
Exhibits 7, 8, 10, and 11. 

Can you identify Plaintiff’s Exhibits 10 and 11 for us? 
A. Yes. They seem to be agreements between the Seagram 
Distillers and Capitol City, standard distributors’ agree- 
ment. 
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Q. Do you know the difference between them? <A. One 
is 1969 and one is 1970. 

Q. I call your attention to paragraph 16 in each of the 
plaintiffs’ exhibits, 10 and 11. Would you read first the 
sentence of that paragraph, please? A. ‘‘Seope and modi- 
fication of agreement: This agreement constitutes the 
entire agreement between the parties pertaining to the 
subject matter hereof and supersedes all prior and con- 
temporaneous agreements and understandings of (240) 
the parties in connection therewith.’’ 

Q. Do you find the same language in Plaintiff’s Exhibit 
11, paragraph 16? A. I do. 

Q. And these are franchise agreements between Capitol 
City and Seagram? <A. That’s correct. 

Q. i now direct your attention to Plaintiff’s Exhibit 7 
and 8 and ask you if you can find in either or both of those 
any similar language? 


The Court: We have been over this once before. 


A. No, I cannot. 

Q. Can you tell us what exhibits 7 and 8 are? A. It 
looks like the letters of intent, agreement to sell the busi- 
ness. 

Q. What business is that? A. Capitol City. 

Q. Is that the agreement of sale and the amendment 
to it? A. Yes. 

Q. You find in the agreement of sate no language sim- 
ilar to that in paragraph 16 under franchise agreements? 


A. That’s correct. 
* * * 


(241) Q. I take it from your testimony you were an 
officer of Capitol City? A. That’s correct. 

Q. From when to when? A. From August of 1964 until 
September of 1970. 

Q. You were one of the shareholders when Capitol City 
was sold to Seagram? <A. That’s correct. 


di 
Eric Lee, a Plaintiff—Direct 


Q. You were vice president for trade relations over 
that six-year period? A. That’s right. 

Q. Did you come to acquire a trade vocabulary? Did 
you become familiar with words that were used in general 
in the (242) liquor distribution trade? A. I believe so, 
yes. 

Q. Does the term ‘‘Seagram Distributorship’? mean 
anything to you? A. Yes. 

Q. I ask you again, can you tell us whether it has one 
specific meaning or whether it takes on in the trade et times 
different meanings? A. 1 think it could mean one of two 
things: Either a distributorship that handles the brands 
manufactured and sold by Joseph E. Seagram 2nd Sune, 
Ine. or it could mean only those brands sold by the Seagria 
Distillers Company, the brand with the Seagram naine oun it. 

Q. When you say brands manufactured by Joseph EK. 
Seagram, how many brands would that encompass? A. 
Counting manufacture and imports, I would say there 
would be well over one hundred. 

Q. When you say Seagram Distiller Brands, how many 
brands does that encompass? <A. Six. 

Q. Is this latter category included in the former? A. 
Yes, it is. 

Q. What is a Seagram Distributorship? A. A Sea- 
gram Distributorship can mean either a dis- (243) 
tribution house that handles the Seagram name brands, 
the six Seagram brands, or one that handles other sales 
companies owned by Joseph bk. Seagram. 

Q. Is it true then that a Seagram Distribut. ‘ship can 
be any distributorship that carries *»es manufactured by 
the defendant here, Joseph E. Seagram? <A. I would define 
that way. 

Q. To your knowledge, does Seagram «ctually own any 
Seagram distributorships? A. Not to my knowledge. 
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Q. Your brother testified rather extensively as to his 
understanding of an oral agreement between the three 
Lees, including yourself, and Joseph E. Seagram and Sons. 
Do you have any opinion as to the oral agreement which 
was referenced in your brother’s testimony? 


* * a 


(246) Q. What was your understanding of Seagram’s 
obligation under the oral agreement, Mr. Lee? A. It was 
my understanding that they would put us in touch with 
distributors who were willing to sell their businesses, and 
upon the consummation of the deal, they would agree to 
the transfer of their franchises to the new owners. 

Q. What significance did this agreement to the transfer 
by Seagram’s have? A. Well, if they did not agree to the 
transfer, you could very well wind up with a business with- 
out some of its major lines. 

Q. You mean the Seagram line? (247) A. Right. 

Q, What was your understanding, if any, as to the 
profits of the promised distributorship? A. It was my 
understanding that the profits, the profit potential, would 
be roughly half of that of Capitol City. 

Q. What was your understanding, if any, as to the price 
of the anticipated distributorship? A. Ronghly half the 
selling price of Capitol City, although we were prepared to 
purchase a larger house, we could get additional financing, 
and we would not rule out a small house if the profit poten- 
tial was there. 

Q. How would you have been able to obtain additional 
financing? A. We had additional collateral that we could 
have put up to get a loan from a bank. 

Q. Did you personally have this colleteral? A. No, I 
did net. My father did. 

Q. Did you understand Seagram to be obligated to 
render any financial assisiance to you in obtaining this 
house? A. No, I did not. 
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Q. You anticipated the three Lees themselves would buy 
it? (248) A. That is correct. 

Q. Do you know roughly how many Seagram distribu- 
torships there are in the United States? A. I believe there 
are something over 400. 

Q. And relative to other distillers of liquors in the 
United States, do you know where Seagram ranked in size 
in 19702 A. At that time I am quite sure they were the 
number one distiller. 

* cm * 

Q. Do you to your own personal knowledge have knowl- 
edge as to the transfer, the sale of Seagram dis’ ributor- 
ships, other than that of Capitol City? A. Yes, I do. 

Q. Could you name each of the distributorship to which 
you have such personal knowledge? A. Eddie and Fisher 
in Providence, Long Island. 

Q. Long Island? A. Rhode Island. Im sry: 

(249) Q. As to Eddie and Fisher, do you know how 
the buyer found the seller in this instance? A. Not in that 
particular instance. I know the buyer was an employee of 
Seagrani’s. 

Q. But you don’t know how they came in contact with 
each other? A. No, sir, I don’t know for sure, no 

Q. Do you know of your own knowledge as tu sn, of the 
distributorships, other than Capitol City, how the buyer 
and seller came in contact with each other? <A. I know of 
distributorships purchased by Seagram employees. 


The Court: That is not the question. 


Q. But in your six years of experience as vice president 
of Capitol City you really don’t know of your own knowl- 
edge how a buyer would contact a seller? A. That is 
correct. 
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(250) Q. I would like to go back to the time when you 
joined Capitol City, which I believe you said was 1964. 
A. That is right. 

Q. At that time there were five officers in Capitol City? 
Is that correct? A. I was the fifth officer. That is correct. 

Q. Who was really running Capitol City at that time? 
A. At that time I would say that my father was running 
Capitol City. 

Q. Did this continue to be the case during your six years 
with Capitol City? A. No. During the last two years he 
took a lesser end lesser role, and my cousin and my brother 
and myself began to take a much greater role. 

Q. Who would you say was running Capitol City in ’69 
and 70? <A. I would say it was pretty much of a family 
proposition, but I would say that my brother, my cousin 
and myself were formulating more of the policy. We still 
looked to my father as an adviser. 

Q. As to the period of time when the Lees owned Capitol 
City, what was the year in which Capitol City’s (251) 
profit was highest? A. The year ending 1970. 

Q. That is one of the years during which you, your 
cousin and your brother effectively controlled and man- 
aged the business? <A. Yes. 

Q. When did the subject of the sale of Capitol City first 
come to your attention? <A. I believe it was early June 
1970. 

Q. Do you recall who was present? A. My father, my- 
self, my uncle, my cousin, Arthur Lee. 

Q. Do you recall what the discussion was? A. My 
father called us into the office and said, ‘‘I think I have 
somebody interested in buying Capitol City. Would you 
be interested in selling?’’ 

Q. What was the response? A. From my uncle and 
cousin it was positive. From myself, I said I didn’t know 
at that time, I didn’t know what I would do. 
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Q. Do you know what your father thought of the idea? 
A. He was just presenting an idea. He had qualms about 
it. He stated on a number of occasions, including (252) 
that day, that he was not sure it would be the best idea 
because Capitol City happens to be a good house. 

Q. Now, earlier I asked you as to your understanding 
about the oral agreements with Seagram. When did 
knowledge of that agreement first come to your attention? 
A. I believe it was either later that day or in the next day 
or so. 

Q. Could you tell us the circumstances attendant to 
that? A. My father and I + ere alone and he said, ‘‘ Would 
you be interested in selling?”’ 


* * * 


(253) Q. Mr. Lee, when you first came to this under- 
standing as to what in the complaint is alleged to be an 
oral agreement, did ycu find it unusual? A. No. 

Q. You did not find it unusual? A. No. 

Q. Was it your understanding that Seagram had stated 
that it would provide the opportunity to purchase another 
distributorship to the Lees in return for the sale of Capitol 
City? A. That is correct. 


The Court: I think he said it was his under- 
standing. It is limited to that. 


bd * 5 


(257) Q. J think I will show you what has already 
been shown: your brother. It is called the defendant’s 
answer to Interrogatory No. 1. 

Do you [know] what an interrogatory is? A. Yes, I do, 
sir. 


Q. What is it? A. It is a question to one of the parties 
to the other party to be answered and considered as sworn 
testimony. 
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Q. It is an answer under affidavit by Seagram’s general 
counsel, 

Interrogatory No. 1 lists distributors and distributor- 
ships aul their locations which were transferred subse- 
quent to the sale of Capitol City through the end of 1974. 


* * * 


Mr. Flinn: It does not start just after the trans- 
fer of Capitol City. It includes all transfers made 
to Seagram as of the date that the affidavit was 
signed from the beginning of the calendar year 1970 
to the end of the calendar year 1974. 

(268) The Court: And includes Capitol City? 

Mr. Flinn: And includes Capitol City. 


Q. Have you seen this list before, Mr. Lee? A. Yes, I 
have. 

Q. Do you know how many distributorships are shown 
on that list as having been sold subsequent to the sale of 
Capitol City through the end of 1974? A. Yes, Ido. 41. 

Q. Would you read through that list, please. Read the 
name and location for us of each distributorcshim which, in 
June of 1970, would have been in an acceptabi> location 
to you. A. Pacific Crown, San Francisco, California; Pi- 
oneer Atlanta, Georgia; Andrew Rosia, Inc., Eureka, Cali- 
fornia; Dave Strieffer, New Orleans, Lonisiana; Best 
Brands, Las Vegas, Nevada; J & R Liquor, Jacksonviile, 
Florida; National, Minneapolis, Indiena; New England 
Liquor, Holyoke. Massachusetts; O.R.S., Kansas City, 
Missouri; Garden State (Crown), New Jersey; Capitol, 
Trenton, New Jersey; Eddy & Fisher, Providence, Rhode 
Island; C-K Distributors, Kansas City, Kansas; Franchise 
Distributors, Denver, Colorado; Kansas City Wholesale, 
Kansas City, Missouri; Beck Distributsrs, Indianapolis, 
Indiana; Stadium J¥stributers, indianapolis, Indiana; 
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Freeman Distributors, Arlington, (259) Virginia; G.A.M. 
Company, Portland, Oregon; National, Newark, New Jer- 
sey; and General Wine, New Haven, Connecticut. 

Q. I believe I counted 21. 

Would your answer have been the same if I asked you 
the question as of June, 1971, one year later? A. No. Al- 
most any location in the continental United States would 
have been worth looking into a year later. 

Q. What accounts for the difference? A. I was unem- 
ployed for six months and I was very anxious to get going 
again. 

Q. If you will direct your attention to Interrogatory 
No. 2, which is also part of Exhibit 49, you will see that it 
lists 18 of the distributorships whose names and locations 
you read, but it also lists the sales and profit figures for 
each such distributorship. Can you tell us from looking 
at those figures whether any of those distributorships 
would have been acceptable to you? A. I can’t say for 
sure. There is not enough information. Certainly there 
are quite a few of them that would be worth looking into. 
There is not enough information. Certainly there are quite 
a few of them that would be worth looking into. 

Q. What is the first time you learned as to the (260) 
transfer of these distributorships? A. I learned it from 
counsel approximately two months ago. 

Q. Is that true as to all 18 of those? A. No, no. I’m 
sorry. 

I learned about Distillers Distributors in Minneapolis 
in the fall of 1970; I learned of New England Liquor in 
1973; I learned of Eddy & Fisher in Providence in 1973— 
and I believe that’s all. 

Q. If you were furnished with informatiou such as this, 
that is the name of a distributorship for sale, its location, 
its sales and its profits, and you were a prospective buyer, 
as you were, what would you do? A. I would certainly 
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want some more information. There is not much here to 
make a decision on this, but I would certainly be interested 
in talking to the people and getting additional informa- 
tion. 

Q. Which people do you mean? <A. The principals. 

Q. Did you contact the principals of those 18 distribu- 
torships? A. No. We contacted the principals of only 
two of these distributorships. , 

Q. Why didn’t you contact the principals of the other 
(261) 16? A. Because we didn’t know about them at that 
time, except for the one house which I knew was going to 
be for sale but did not realize it actually was for sale. That 
was the Minneapolis house. 

Q. So as to each of the other 15 distributorships, you 
don’t know whether they would have been acceptable to 
you or not; is that correct?) A. That’s correct. 

Q. Do you know whether it was acceptable to anyone? 
A. Apparently. 

Q. How do you know that? A. They were sold. 

Q. Could you tell us what next transpired in the nego- 
tiations for the sale of Capitol City? 


Mr. Flinn: Your Honor, I am not sure I know 
what transpired ‘‘next’’ with the negotiations of 
Capitol City. 

The Court: I guess his conversation with his 
father, and so forth. 

Mr. Flinn: Is that correct? 

Mr. Bender: That’s what the witness testified to. 


A. At some time shortly after discussion with my father 
and the rest of my family, John Barth from Joseph E. 
(262) Seagram & Son came down to look over our opera- 
tion. I did not talk to him at that time. 

The next event I recall vaguely, I recall being in New 
York, in John Barth’s office, turning over some financial 
statements to him. 
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The next time was probably around the end of July, 
maybe a little bit later; I went up to New York, to the 
Seagram building, with my father and my uncle, and we 
sat down and negotiated the sale of Capitol City with 
representatives of Joseph E. Seagram. 

Q. Did there come a time when Capitol City was finally 
sold by the Lees? A. September 30th, 1970. 

Q. Do you know what the consideration was for Capitol 
City? A. It was, the total price, about $2,550,000. 

Q. And the shareholders of Capitol City up to that 
time had been the five Lees? A. Yes 

Q. Fifty percent of your father’s family and 50 percent 
of your uncle’s family? A. That’s right. 

Q. Prior to that closing date which you told us was 
September 30th, 1970, did any representative of Seagram 
make (263) statements directly to you concerning re- 
location of the three Lees? A. None. 

Q. Subsequent to that closing date, did ,..1 make any 
trips to New York City to visit represent::ives of Sea- 
gram? A. I did. 

Q. On any of those trips did any representative of Sea- 
gram make a statement to you concerning relocation of 
the three Lees in a Seagram distributorship? A. Yes, he 
did. 

Q. Was this one occasion or more than one occasion? 
A. On more than one occasion. 

Q. How many occasions? <A. At least two occasions. 

Q. You have a recollection as two occasions? <A. Yes. 


* * * 


(264) Q. Taking them chronologically, do you remem- 
ber approximately when this first meeting took place? A. I 
thought it was in the fall of 1970 or the early winter of 
1971. 

Q. Who was present at that meeting? A. My father 
and Jack Yogman. 
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Q. Were you present? A-’And myself. I’m sorry. 

Q. I asked you about a representation by a representa- 
tive of Seagram as to relocation of the three Lees. I take it 
then ‘hat the representation was by Mr. Yogman? A. Yes. 


Ld * * 


(265) Q. What did you or your father say to Mr. 
Yogman? <A. My father said to Mr. Yogman, ‘‘You know, 
Jack, you have a commitment. You made a commitment 
to find a business for my boys and myself.”’ 

Q. Who said that? A. Mr. Yogman. 


The Court: Your father said it. 

The Witness: I’m sorry. 

My father said that. 

To that Mr. Yogman said, ‘‘Yes, I know, Ha- 
rold,’’ 


Q. As close as you can remember, were those the words 
that were used? A. Yes. 

Q. Do you specifically recall your father using the word 
‘“commitment’’? A. Definitely. 

(266) Q. You recall Yogman responding, ‘‘Yes, I 
know?’’ A. That’s correct. 

Q. I believe you said this second meeting took place 
on June 22nd, 197"? “A. That’s right. 

Q. Could you .°'i us who was present at that meeting? 
A. My father, my brother, myself, and Mr. Yogman. 

Q. So, again, the representation by a Seagram repre- 
sentative was made by Mr. Yogman? <A. That's correct. 

Q. Do you recall what his position was at that time? 
A. I believe he was executive vice-president of Joseph E. 
Seagram. 

Q. What did you say to him and what did he say to you? 
A. My father said to him, ‘‘Jack, you know you made a 
commitment to us.’’ 

Jack said, ‘‘Harold, I know.’’ 
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Q. Do you specifically recall the word ‘‘commitment,”’ 
being used by your father at that mecting? A. I do. 

Q. Do you recall Yogman responding, ‘‘Yes, I know,”’ 
again? A. Yes, I do. 

* * * 

(268) Q. Mr. Lee, I now direct your attention to your 
attempts, if any, to secure a Seagram distributorship. Can 
you tell us if you made attempts to secure a Seagram dis- 
tributorship? A. Yes. 

Q. Could you name the distributorship or distributor- 
ships which you attempted to secure? A. In 1971 we tried 
to secure New England Liquor Company. 

Do you just want the name? 

Q Location. A. That’s in Holyoke, Massachusetts. 

In 1973 we spoke to the principals of Country Club 
Soda, Ine. in Springfield, Massachusetts. 

Q. Let’s go back to the first one you mentioned. What 
was the name of that? A. New England Liquor Company 
in Holyoke. 

Q. Can you briefly summarize your attempts to secure 
that distributorship? A. We had heard about the avaii- 
ability through an employee of Joseph E. Seagram. My 
father contacted the owner. My brother and my father 
went to see him in February, (269) 1971. They tell me 
that— 

Q. Did you purchase the distributorship? A. No. 

Q. Did you know why you didn’t purchase it? A. TI 
was told the price was too high. 

Q. In terms of the capital available to you or in terms— 
A. In ferms of the profitability of the business. 

Q. Whet was another distributorship that you attempted 
to purchase? A. Country Club Soda, Ine. in Springfield, 
Massachusetts. 

Q. Could yor briefly summazize you att:mnts to secure 
that business? A. We spoke to the presids... Later we 
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spoke to the owning family’s attorney who was represent- 
ing the owners of the business. We got some more financial 
data. We eventually found that it was just too much money 
for the available capital we had. It was also too much 
money, we felt, based on the profitability of the business. 

Q. Were there any other Seagram distributorships 
which you attempted to acquire? A. In 1974 we attempted 
to acquire Colonial Liquor Company in Brockton, Massa- 
chusetts. 

(270) Could you briefly summarize your attempts to 
secure that distributorship? A. We met with the owner and 
her acccuntant at her apartment in Brookline, Massa- 
chusetts, went over the financial information, was never 
able to get her to name a price. 

Q. Who was the owner of that distributorship? A. Mrs. 
Muriel Fine. 

Q. Is Mrs. Fine related +o any executive of Joseph E. 
Seagram & Sons? A. Yes. She’s the first cousin of Edgar 
Bronfman. 

Q. Who is he? A. He, I believe, is the chairman of the 
Board of Joseph EH. Seagram & Sons. 

Q. From whom did you learn about the availability of 
that particular distributorship, the one in Brockton? A. 
Through our counsel. 

Q. When you negotiated with Mrs. Fine, was any offer 
made »y either party? A. I asked her how much she was 
asking for the business. She said, ‘‘How much do you 
want to pay?”’ 

I gave her a rough idea of what I thought I should pay 
for the business. 

Q. How did you come to that rough idea? (271) A. 
I figured it out at net worth plus three times after tax— 

Q. Where did you hear that from? A. From Mr. Yog- 
man. 

Q. What was her response to that? A. She said, ‘‘No, 
that’s too low.’’ 
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I then asked her to come up with another figure, and 
she said she had not given it any thought, and I should go 
home and list the figures and call her back in two weeks. 

Q. Did you do that? A. I did. 

Q. What was her response? A. She would not name a 
price. She said, ‘‘It is in the millions.” 

I said, ‘‘For me that means one million dollars or 
more.”’ 

She would not name a price. 

When I asked her, ‘‘How ean I buy the business or deter- 
mine if I want to buy the business if I don’t know what 
the price is?’’ 

She said, ‘‘Ask Jack Yoginan.’’ 

Q. You say she said it was.in the millions, the price 
was in the millions?) A. That’s correct. 

(272) Q. When you took net assets plus three times 


earnings, what did that figure come out to? A. Something 
between $800,000 and $900,000. 

Q. So under Yogman’s formula the figure would have 
been between $800,000 and $900,000? 


Mr. Flinn: I ob%ect, your Honor, to the character- 
ization of it as ‘‘Yogman’s formula.’’ I don’t think 
there is any evidence that Yogman has a single 
formula or anything like that. 

The Court: I don’t think it presents a serious 
problem. 

Let’s proceed. 


Q. Were there any other distributorships that the three 
Lees attemp’ed to secure? A. No. We did try to secure 
the Rhode Island house, Eddy & Fisher, back in 1970. 

Q. How did you personally learn that that house was 
available for sale? A. Initially from my father, later con- 
firmed by Mr. Yogman. 

Q. Do you personally have any other attempt or any 
further attempt by any of the three plaintiffs to secure 
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that distributorship? A. When you say any further at- 
tempts— 

(273) Q. After your learning of its availability. A. 
Yes. I knew my father spoke to Mr. Paley. I was right 
outside the room at the time. 

Q. Did you hear your father speak to Mr. Paley? A. 
I did not. 

Q. You did not hear him speaking with Mr. Paley? 
A. No. 

Q. Was Mr. Paley in the room? A. No, no. He spoke 
to him by telephone. 

Q. Who made the phone call? A. My father. 

Q. Before he made it, did he tell you he was going to 
find Paley? A. Yes, he did. 

Q. But you could not hear the conversation? A. That’s 
correct. 


Q. Do you know what was said in the conversation? 


Mr. Flinn: Objection, your Honor. 
The Court: Sustained. 


Q. Were there any other distributorships that the three 
Lees attempted to secure? A. No. I don’t recall any. 

Q. Did information ever reach you as to the availability 
of a Seagram distributorship in Minneapolis? (274) A. 
The availability? I heard that one was going to be for 
sale, but I never heard when one—when the house was ac- 
tually for sale. 

Q. Did the plaintiffs make attempts to learn about the 
availability of additional Seagram distributorships? A. 
Yes, we did. 

Q. How? A. We contacted Mr. Yogman quite a few 
times during the course of the period of October 1, 1970 
to the summer of 1971. 

Q. Did you attempt to learn about the availability of 
Seagram distributorships by contacting persons other than 
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Mr. Yogman? <A. I myself did not. I believe my father 
did but I don’t know. 

Q. Were you ever able to get back into the liquor dis- 
tribution business? A. No. 

Q. Based on your understanding as to the Seagram 
obligation, which understanding you have testified to earlier 
this morning, did there come a time when you began to 
lose faith in Seagram? <A. Yes. 

Q. Did you being to look for other business (275) 
opportunities? A. Yes, we did. 

Q. Could you briefly describe your search for other 
business opportunities? A. In, I believe, late winter or 
early spring 1971 it came to our attention that there was 
a tire marketing chain for sale in the Weshington area, 
Subsequent to that we looked into a paint manufacturing 
company, and there was a plate glass installation company 
after that. 

Then, in about the summer of 1971, I began to make 
contact through ads in The Wall Street Journal, through 
business brokers, and I had some brief correspondence with 
businesses. 

Q. What is your occupation at this time? A. I have a 
small business in West Springfield, Massachusetts. We 
sell water pumps and water systems, and lawn and garden 
power equipment. 

Q. What was your salary at Capitol City in its last 
year that you owned it? A. I believe it was about $23,500. 

Q. What is your salary in your new business? <A. I 
am not taking any salary. 

Q. Why not? A. Because at this point the business 
can’t afford to (276) pay mea salary. 

Q. When did you acquire your present business? A. in 
December of 1971. 

Q. When did you leave Capitol City? When did you 
cease to work there? A. De uber 31, 1970. 
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Q. There was about one year between the time yon left 
Capitol City and the time you acquired your new business? 
A, Yes. 

Q. What did you do during that one-year period? A. 
Except for a part-time job I got for several months in a 
liquor store in Washington, nothi:, No gainful employ- 
ment. 

Q. No gainful employment? A. No. 

Q. Did this period of inactivity cause any family strain? 
A. Yes. 

* * * 

(277) Q. Do you know what your brother’s occupation 
was subsequent ts his termination of employment at Capitol 
City? A. I think, if I recall, he eventually became—he went 
to work for a real “state firm selling houses on commission. 


w * * 


Q. Do you know what your brother did? A. Yes. 

Q. What did he do? A. He went to work for a real 
estate broker in the Washington suburban area. 

Q. In his last year of employment with Capitol City 

278) do you know what his salary was? A. The same as 
mine, about $23,500. 

Q. Earlier you testified as to your understanding of 
Seagram’s obligation under the alleged oral agreement. 
In that understanding as to the oral agreement what was 
Seagram's obligation relative to the new house in terms 
of the profits of the anticipated new distributorship? <A. 
Weil, it was my understanding that the new distributor- 
ship would produce an after tax profit of about, roughly, 
equivalent to, half of that of Capitol City. 

Q. In this understanding as to the alleged oral agrer- 
ment, what was Seagram’s obligation with regard to the 
size of the sales price of the anticipated new distributor- 
ship? A. It was my understanding that the selling price 
would be approximately half the selling price of Capitol 
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City, or where we could have afforded a larger one and 
we would not have rejected a smaller one. 


The Court: You mean about one million and a 
quarter? 

The Witness: Roughly, yes. 

Mr. Bender: No further questions at this time, 
your Honor. 


(279) Cross-Exramination by Mr. Flinn: 


Q. Mr. Lee, who owns the warehouse and office facilities 
which used to be used by Capitol City when your family 
owned and operated it?) A. A partnership owned by my 
brother, my cousin, and inyscif. 

Q. Just the three of you? A. Yes. 

Q. Does that property produce any income ai this time? 
A. Yes, it does. 

Q. Would you tell us what?) A. My brother is in charge 
of that. It is roughly—TI think we paid taxes— 

Q. What rent do you have? A. The rent is $60,000 a 
year. 

Q. And you share one-third in that? A. One-fourth. 

Q. Who’s the fourth sharer, partner? A. There are 
only three partners. 

Q. But you have less than a one-third partnership? 
A. Yes. 

So you derive roughly $15,000 a year from that; 
is that correct?) A. No. There are expenses. 

Q. Did I understand you to say that the closing at which 


time the assets of Capitol City as owned by you and your 
family were transferred was on September 39, 1970? A. 
That’s correct. 


Q. And that closing took place in New York Cit , I be- 
lieve you said? A. That’s right. 

Q. You traveled to that closing on that date. A. Yes. 

Q. Prior to that closing on September 30th, did you 
personally have any discussion with any Seagram repre- 
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sentative as to a promise or contract to obtain a new 
distributorship for you and your brother? <A. No. 
Q. You didn’t raise that subject with any Seagram 
representative prior to September 20th? 
* * * 


(281) Q. In your testimony this morning you have 
covered the only instances in which you talked after Sep- 
tember 30, 1970 to any Seagram representative about re- 
locating you and your brother; is that not correct? A. I did 
not cover all of them. 

Q. You did not cover all of them? A. No. 

Q. You described a meeting with Mr. Yogman attended 
by you and your father in the fall or the winter, did you 
not? <A. Yes. 

Q. Would you be a little more precise as to the date? 
A. I can’t. 

Q. Clearly, that meeting was not as late as April or 
May of 19717? A. I don’t think it was. 

Q. You mentioned a meeting on June 22nd, attended by 
your father, your brother Lester, and you, in Mr. Yogman’s 
office? A. Yes. 

Q. You are very specific as to the date? A. That’s right. 

Q. Do you remember attending a meeting with your 
brother in Mr. Yogman’s office on November 19th, 1970? 
(282) A. I remember it was in November, 1970, yes. 

Q. Going back to the closing, Mr. Lee, on September 
30th, 1970, was there any mention by anybody of a Seagram 
promise or contract to obtain another distributorship for 
yon and your brother? A. No. 

Q. Was either your Uncle Henry or your Cousin Arthur 
at that closing? A. My Uncle Henry was. 

Q. I believe you testified that you had personal knowl- 
edge of the sale of the Eddy & Fisher distributorship owned 
by Mr. Paley in Providence, Rhode Island? A. That’s cor- 
rect, 
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Q. When did that sale by Mr. Paley take place? A. In 
1973, I believe it was. 

Q. Would you be more specifiet A. Not offhand. 

Q. What is the basis of your knowledge that it took 
place in 1973? A. It says right on here it was sold in 1973. 

Q. It says right on here— A. The answer to plaintiffs’ 
Interrogatory No. 2. 

Q. Is that the basis of your personal knowledge? A. No, 
no. 

(283) Q. What is the basis of your personal knowledge 
as to the sale by Mr. Paley of Eddy & Fisher in 1973 A.lI 
believe it was put into exhibit yesterday. It is a memo- 
randum. 

Q. In other words, it is based on information that has 
come to you in connection with this lawsuit? A. That’s 
correct. 

Q. Have you ever talked to Mr. Paley? A. Would you 
eare to specify what time? 

Q. Iam asking— A. Yes, I have met with Mr. Paley. 

Q. How long ago, sir? A. Probably at least 10 years. 

Q. Mr. Paley has not told you anything about this sale 
of the distributorship in 1973; is that correct? 

Q. You testified that the purchaser of Mr. Paley's dis- 
tributorship in 1978 was a Seagram employee. Who was 
that, sir? A. Arthur Rubin. 

Q. Was he an employee of Seagram in 1973 when he 
purchased that distributorship? A. I’m not sure ut that 
time. 

Q. You do not know that he had not been an employee 
(284) for Seagram for several years prior to that time? 
A. I know he was ar. empleyee in 1970. 


* * * 


Q. I believe you testified, Mr. Lee, that the possibility 
of your family selling Capitol City first came to your atten- 
tion in early June of 1970; is that correct, sir? A. That’s 
correct. 


252a 
Eric Lee, a Plaintif—Cross 


Q. And that hapnen-.d, you testified, at a meeting in 
which your father raised the subject in the presence of you, 
(285) your Uncle Henry and your Cousin Arthur; is that 
correct? A. That's correct. 

Q. While the four of you were gathered together at that 
discussion, did your father make any mention of you and 
your brother being relocated in another distributorship? 
A. No. 

Q. Did he ever make any mention of the relocation of 
you and your brother in another distributorship while your 
uncle and or your cousin were present? A. I don’t recall it. 

Q. When he first raised with you the subject of re- 
locating you and your brother, were you alone with him at 
that time? A. I believe so. 

(286) Q. And that was shortly after he had raised the 
subject of selling Capitol City in the presence of you, your 
uncle and your cousin? Is that correct? A. That is right. 

Q. Now I believe vou testified that you know of in- 
stances where Seagram has found houses for former Sea- 
gram employees. Will you specify cach of those instances? 
A. Chester Carter, Capitol City Liquor Company. 

Q. You are familiar with that? A. Yes. The others 
I do not have factual information of, but I know. 

Q. If you don’t have factual knowledge, please tell us 
what is it you know. A. I know in 72, in June, Mr. Yog- 
man confirmed that he would, if Mr. Paley wanted to sell 
his house to a certain party, be could arrange the financing. 
This was a party named Milton Abramson. 

@. ‘Vhat does that have to do with finding a house for a 
former employee of Seagram? A. Well, he was a former 
employee. 

Q. What is his name? A. Milton Abramson. 

Q. Who, I take it from your testimony, did not buy the 
house? (287) A. Apparently not. My father was a for- 
mer Seagram employee. 
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Q. That is correct. And did Seagram find Capitol City 
for him? A. They sold it to him. 
Q. They sold it to him? A. Yes. 
e e ¢ 


(288) Q. Now, you have indicated that that meeting 
with Mr. Yogman at which you attended, he indicated that 
Mr. Paley’s house was available for sale. Will you tell us 
when that m<>ting occurred? A. In the November meeting 
when I was up there with my brother he said that he was 
one of the two houses for sale. The other one was not for 
sale yet, but would be. 

Q. Let us focus on the Paley house. He said it was 
for sale? <A. Yes. 

Q. He said it was available? A. Yes. 

Q. You are quite certain of that? A. That is correct. 

Q. He didn’t say it might become available? A. I am 
pretty sure he said it was available. 

Q. Now, I believe you also testified that you learned 
in October 1970 that the Minneapolis house identified on 
Plaintiffs’ Exhibit 49, which was Mr. Galenson’s (289) 
house— A. That is correct. 

Q. —you learned at that time that his house was avail- 
able for sale in October? A. I learned earlier. 

Q. I thought you said this morning that you learned of 
it in the fall. A. I learned that it was sold. 

Q. Let me ask you this. Did you ever make any effort 
to contact Mr. Galenson and explore the possibility of 


purchasing his house? A. We were never told it was for 
sale. 


Q. Never told it was for sale? A. That is correct. 

Q. Or available? A. That is correct. 

Q. So neither you, your father, nor your brother Lester 
ever attempted to contact Mr. Galenson? A. That is cor- 
rect. 


254a 
Eric Lee, a Plaintiff—Cross 


Q. And that was because none of you had ever been told 
that that house was available or might become available? 
A. We were told it might become available, but it was not 
available at that time. 

(290) Q. Well, I believe you testified that sometime in 
the spring of 1971 you and your brother began looking at 
the possibility of buying non-liquor businesses? Is that 
correct?) A. That is correct. 

Q. It was net any earlier than that? .\. I said late 
winter or early spring. 

Q. It could have been February or March perhaps? 
A. It is unlikely that it was February; it could have been 
March. 

Q. And at that time I believe you said you did that 
because you were disenchanted with Seagram’s failure to 
perform? Is that correct? A. Two of these businesses 
came to our attention. We didn’t go looking for them. 

Q. Why did you look at them? <A. Because we had 
nothing else going at that time and we just felt that we 
would see what else was available. 

Q. At that time when you made that decision to look 
at those businesses, did you and your brother conclude 
that Seagram had breached its obligation to you? A. No. 

Q. When was this lawsuit commenced? (291) <A. I 
don’t know the exact date. 1 think it was early 72. Wasn’t 
it January °72? 

* * * 


Q. Mr. Lee, you were an officer of Capitol City? 
A. Vice president. 

Q. Were you also one of the directors and shareholders? 
A. Yes, I was. 

Q. Who were the other directors? A. My brother, my 
uncle, my cousin, my father, and I am not sure, we had a 


¢ 
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controller, Mrs. Morson, but I don’t think she was a di- 
rector; I think she was an officer. 

Q. But, at least, the five members of the Lee family 
were directors? A. That is correct. 

Q. And that was true up to a point in time as to when 
the assets of Capitol City were sold, and continued to be 
true until Lee Industries was dissolved? A. That is cor- 
rect. 

Q. Did these directors formally approve the terms “f 
the sale of Capitol City’s assets? (292) A. Yes. 

Q. And was that done by a formal resolution as part 
of the company records? A. I believe so. 

Q. Do you recall whether or not in so approving the 
sale of the assets the directors read the writt:. contract 
of sale? A. I am sure they must have. 

Q. And they approved those terms and conditions? 
Is that right? A. That is correct. 

Q. To your knowledge did the directors of Capitol City 
ever approve as a condition of the sale of Capitol City’s 
assets the promise aud obligation by Seagram that you and 
your brother would be relocated in another distributorship? 
A. No. 

Q. Mr. Lee, are you still interested in having a liquor 
distributorship at this time? A. At this time I would say it 
would be impossible; it would be pretty near impossible 
for me. 

Q. When did you have that frame of mind, sir? A. 
Probably sometime around the beginning of this year. 

(293) Q. The beginning of ’75? A. I would say some- 
where in that neighborhood. 


* 5 * 
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Redirect examination by Mr. Bender: 


Q. I think you testified to certain rents which you re- 
ceived as a partner in an entity which owns certain property 
now housing Capitol City in Washington, D.C. Is that 
correct? A. That is correc. 

Q. Will you tell me when this partnership purchased 
that property?) A. Approximately 1970 

Q. Was it purchased with proceeds receive! by the three 
Lees or any of the three Lees from the sale of Capitol City? 
A. No. 

Q. It was purchased about a decade before the sale of 
Capitol City?) A. I’m sorry. It was longer than a decade 
before. I think it was back in the ’50s. 

Q. Now, you also testified to a mecting that fook (294) 
place on June 22, 1971? Is that correct? A. That is 
correct. 

Q. Can you tell us why that particular date happens 
to remain in your memory? <A. Well, it was at that point 
and in the weeks to follow that I really began to feel that 
I had lost faith completely in what I considered to be an 
obligation of Seagram’s. 

Q. How do you happen to recall that particular date? 
A. Well, shortly, within a couple of weeks after that date, 
my father wrote a memorandum describing his feelings 
during the whole process, going back to the negotiations 
and asked me to type it, and I updated it by giving events 
of the Jure 22nd meeting. 

Q. I show you a copy of Plaintiff’s Exhibit No. 12, 
which has been admitted into evidence. I ask if you can 
identify it. A. Yes, I can. 

Q@ Whatisit? A. It is my brother’s handwriting and it 
is an expense report for my brother, Lester, for a trip to 
New York City on June 22, 1971, to discuss availab'lity of 
a wholesale liquor bouse with Jack Yogman. 
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(295) Q. Earlier today I asked you as to your under- 
standing as to the alleged oral agreement— 


Mr. Flinn: I submit this strays a little bit far 
beyond the scope of cross-examination. 

Mr. Bender: I will tie it up with the cross- 
examination. May we approach the bench? 

The Court: Yes. 

(At the side bar.) 

Mr. Bender: Mr. Flinn asked a series of ques 
tions directed at attempts by the plaintiffs to find a 
Seagram distributorship. That creates the impres- 
sion that the burden was on the plaintiffs to find a 
distributorship, whereas the witness testified on the 
very first answer it was his understanding that it 
was Seagrami’s obligation, that it was Seagram’s ob- 
ligation to cornmunicate information as to an avail- 
able distributorship, and to consent to the transfer 
of the Seagram franchise. 

Mr. Flinn: Even if the purpose of my question 
was that, what is inconsistent with the testimony 
that you just said you elicited on direct. 

Mr. Bender: I don’t know that it is inconsistent, 
but I think the effect of it is to mislead, not in a nasty 
sense, of course. 

The Court: You mean nasty and non-nasty 
mis- (296) leading? 

Mr. Flinn: It just seems to me that you covered 
his understanding of the obligation at very substan- 
tial length on direct. Whether I succeeded or not, 
I purposely stayed away from that subject. I am 
happy to have it as it is and I did not intend to open 
that up agsin on my cross-examination. 

The Court: I will permit it. 

(In open Court.) 
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By Mr. Bender: 


Q. I believe you testified earlier today as to your under- 
standing of Seagram’s obligations under the oral agree- 
ment. Could you repeat for us your testimony on that point? 
A. Yes. It was my understanding that they would put us 
in touch with Seagram distributors wishing to sell their 
business, and should we reach a deal, they would consent 
to the transfer of the franchises from that distributor to us. 

Q. Was it your understanding that there was any burden 
on the plaintiffs to go out and find out which Seagram dis- 
tributorships were available for sale? A. None; none at all. 

Q. ‘There has been some testimony today as toa (297) 
Mr. Rubin. The record may be in a state of confusion as to 
just who he was. Do you know whether or not Mr. Rubin 
ever worked for the defendant? A. Yes, he did. 

Q. Do you know whether or not Mr. Rubin ever acquired 
as a principal a Seagram distributorship? A. Yes, he did. 

Q. Was this acquisition subsequent to the time of his 
employment at Seagram? A. Apparently yes. 

Q. There also has been some testimony as to a Milton 
Abramson. Could you tell us who Mr. Abramson is? A. 
Mr. Abramson when I last knew Mr. Abramson was a 
distributor, a Seagram distributor in Andover, Massachu- 
setts, and had been prior to that Eastern Division for 
Seagram Distillers Company, that is, the sales company. 

Q. Did Mr. Yogman make to you a statement concern- 
ing Mr. Abramson’s possible acquisition of a Seagram 
distributorship? A. Yes, he did. 

Q. What was the statement made to you by Mr. Yog- 
man? <A. Mr. Yogman told us in June 1971, that the Rhode 
Island house was still in a state of limbo because Mr. Paley 
(298) was discussing the sale of it to Milton Abramson, 
who happens to be Mr. Paley’s son-in-law’s father, 
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Mr. Agee: We are going to read the depo- 
sition of Mr. Yogman, your Honor, taken on J uly 
19, 1972. 

e e 
‘‘What is your occupation? 
‘‘President of Joseph Seagram.”’ 


‘<Q, In respect to those franchise contracts was it pos- 
sible for a distributor ‘to sell his franchise without the 
assent of Seagram? 

‘A. No. Incidentally, just for clarification, the fran- 
chise is not for sale. The man sells his business. The 
business includes franchises from many buyers besides 
Seagram’s, and it requires the permission or the approval 
of each individual supplier for the brands he owns to ap- 
prove the transfer of the franchise to the new purchaser. 


(299) However, the franchise is never sold, only the busi- 
ness is sold. The franchises are not transferred automat- 
ically without the approval of the supplier.”’ 
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(304) ‘‘Q. Now, in relation to this matter of 
finding a house, was it possible for another Seagram 
distributor to sell his business to Mr. Lee or the Lees 
without the assent of Seagram’s? 

‘SA, Yes. Well,— 

‘‘Mr. Glenn: I object to the question. 

‘‘Would you read it back to me, please? 

‘(The question was read.) 

‘*A, The answer is yes. He could sell his busi- 
ness without the assent of Seagram’s. 

‘*Q. In respect of such distributors, were these 
distributors franchised to use the Seagram name 
and hold themselves out as Seagram distributors in 
any way? 

‘¢A, Yes. Seagram distribuiors were franchised 
contracts. 

‘*Q. In respect to those franchise contracts, w :s 
it possible for a distributor to sell his franchise with- 
out the assent of Seagram? 

(305) ‘‘A. No. Incidentally, just for clarifica- 
tion, the franchise is not for sale. The man sells his 
business. The business includes franchises for many 
suppliers besides Seagram. And it requires the per- 
mission or the approval of each individual supplier 
for the brands he owns to approve the transfer of 
the franchise to the new purchaser. 

‘‘However, the franchise is never sold. Only the 
business is sold. The franchises are not transferred 
automatically without the approval of the supplier.’’ 


* * * 
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«Q, Did you discuss the possibility of Mr. Lee 
or his group purchasing a distributor in Rhode 
Island? 

‘©A. It was discussed, but not with the—but the 
idea that he would purchase it. The distributor in 
Rhode Island, Larry Paley—I believe that’s the one 
he’s referring to. The name of the company is Eddy 
Fisher. Larry indicated he wanted to sell. In fact, 
the house is still for sale. It has not been sold yet. 
We were holding up the sale of the house to anyone, 
because the time this discussion took place, we were 
involved in trying to reduce the three distributors 
in Boston to two. And we felt that we would leave 
the Paley house available (305) holding up the 
sale of the house to anyone, because the time this 
discussion took place, were involved in trying to 
reduce the three distributors in Boston ‘o two. And 
we felt that we would leave the Paley house avail- 
able for the third distributor. 

‘‘As it turned out, the houses in Boston were 
reduced to two—the two distributors having bought 
out the third house. The third distributor—the man 
that was bought out, Henry Price—decided to retire 
and not go back into the business. There was a long 
period there. This Boston negotiation took place well 
over a year, before they finally resolved the case. 
That Paley house was heid during that entire time 
and is still open. It still has not been sold.’’ 


* * * 


““Q. The contract would require your assent, 
would it not, to the transfer? 

‘©A. To the transfer of the franchise. 

“<Q, The franchise. Was your assent requested 
in connection with the possible sale of the franchise 
to the Lees? 

“‘A. No. 
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‘¢Q. Did Mr. Paley ask you or, to your knowledge, 
anyone within the Seagram organization whether or 
not (307) Seagram would assent to such a trans- 
fer? 

‘‘A, No. Mr. Paley was aware of the Boston 
situation. 

“*Q. Would you be good enough to explain that 
a little bit? When you say he was aware of it, what 
do you mean? 

‘‘A, Mr. Paley was aware that we would like for 
him, if possible, to hold up on the sale of the house 
until the Boston situation was resolved. 

‘¢Q. Were you, in effect, by word or correspond- 
ence in some way saying to Mr. Paley not to sell the 
house to the Lees until that Boston situation was 
cleared up? 

‘“‘Mr, Flinn: May I hear that question again, 
please? 

‘¢(The question was read.) 

‘‘Mr, Flinn: I object to the form of that ques- 
tion. But go ahead and answer it. 

‘‘A, Mr. Paley was not instructed in any way. 

‘‘Q. He was aware of the Boston situation? 

‘‘A, He was aware of it, but he was not in- 
structed. 

‘‘Q. Did you indicate to him that on behalf of 
Seagram’s that it would be better that he not dis- 
pose of the house until the Boston problem was 
resolved? 

‘¢A. I indicated to Mr. Paley we had a problem 
in (308) Boston, and since he was making abcut 
$100,000 a year up there, and not working to hard, 
well, he was happy to sit on his house. He was in 
good health. He had no immediate problem. 

“Q. Yes, but, sir,— 
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‘*A. His only problem was he had no succession 
and sooner or later he would like to sell the house, 
and there really was no urgency on Mr. Paley’s part, 
and there still isn’t, to sell the house. He was very 
happy to sit with it. 

“*Q. Yes, but I take it from listening to your 
answer to my question that some of the answer re- 
lates to what you said or indicated to Mr. Paley, 
and some of it relates to what you understand the 
circumstances to be. Is that right? Do you under- 
stand my question? 

‘‘A. No, I don’t understand your question. 

‘Mr. Hoffmann: Mr. Lorber, would you read 
back the answer to the question, one before last, 
which Mr. Yogman gave? 

‘¢(The record was read.) 

*‘Q. In the conversation, did you say to Mr. 
Paley, that, *Xou, Mr. Paley, in words or effect, 
are making $100,000 a year’? 

‘fA, No. 

(309) ‘*Q. Did you say that, ‘You have no rea- 
son to—in words or meaning—you have no reason 
to be in a hurry to sell your house at this time’? 

‘*A, No, it doesn’t come up that way. Trying to 
make a real formal business thing out of it, and 
Larry Paley-—Il’ve known him as long as I’ve known 
Harold Lee, and I’ve had the same kind of relation- 
ship with Paley as I’ve had with Lee. Larry comes 
in and says, ‘Well, some day I would like to sell my 
house.’ I said, ‘Larry, some day we may find you 
a customer.’ 

‘‘There is no—it was that kind of a conversation, 
rather than one, ‘I got to sell my house next week.’ 

“‘Q. How did Boston get into the conversation? 

‘A, He was aware of the Boston situation. 
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“¢Q. Tell us as best you can what you said about 
Boston, if anything? 

‘‘A, Well, I said, ‘Larry, a potential purchaser 
may come out of the Boston thing. We may be re- 
ducing the number of houses in Boston from three 
to two some day, and we don’t know which of the 
three houses would be bought out. And the man 
bought out may want to buy your house.’ 7 

‘‘That’s the way it was left. It was very ‘ify.’ 
As it turned out, it didn’t work out that way. 

**Q. Well, did you convey to Mr. Paley the mean- 
ing (310) that Seagram would prefer it if Paley 
waited until the Boston situation was resolved be- 
fore selecting a purchaser for his business? 

‘‘A, Well, if Larry Paley had wanted and, in- 
sisted on selling his house, if the purchaser were 
acceptable to us, we would have approved it, ob- 
viously. But he wasn’t that urgent about it. 

**Q. Mr. Yogman, I’m going to have to ask you 
to please answer my question directly as you can 
from your own recollection of the event. Need the 
reporter repeat the question? 

‘‘A, Would you repeat the question? 

‘(The question was read.) 


e * e 


‘¢Q, In respect to those others, do you recall any 
meeting in which you had a conversation with the 
Lee boys which concerned the question of—or which 
included within it the question of the possibly their 
acquiring the Rhode Island distributorship of Sea- 
gram? 

‘*A, It’s possible they brought it up, sure. 

“‘Q. Do you have any recollection at all as to 
what position you may have advanced concerning 
the Lees acquisition of Rhode Island? 

(311) ‘‘A. The same as I’ve said before. 
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**Q. Which is what? 

‘©A. Which is during the—most of the period 
that we are talking about, between the time of the 
acquisition of Capitol City by Carter, and this past 
summer. The Boston thing was still in flux and the 
Paley house was simply not available to anyone. 
The Lees or anyone else.”’ 


“‘Q. Do you have any recollection at all as to 
what position you may have advanced concerning the 
Lees acquisition of Rhode Island? 

‘¢A. The same as I’ve said before, 

“*Q. Which is what? 

‘¢ A. Which is during the—most of the period that 
we are talking about, between the time of the acquisi- 
tion of Capitol City by Carter, and this past summer. 
The Boston thing was still in flux and the Paley 
house was simply not available to anyone. The Lees 
or anyone else. 

‘¢Q. Do you have any recollection of talking with 
the Lee boys concerning the possibility of their ad- 
quiring a Seagram house in Trenton, New Jersey? 

‘‘A, There was—this is—this probably wasn’t 
discussed with the boys. It certainly was discussed 
with Harold. I think the house you are referring to 
is outside (312) of Trenton. It doesn’t matter. 
It’s Garden State Distributing. It’s owned by two 
foie during this period, were having a 
terriblefeud. And they were fifty-fifty partners, and 
simply no way to resolve it outside of getting some- 
one to buy them out. But then they patched up their 
feud and they are still happy together and still run- 
ning Garden State the way they were. 

‘‘So that was something that looked like it might 
materialize and never did. 
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“<Q, Do you have any recollection of discussing 
with any of the Lees the possibility of their acquiring 
a house in Minnesota—Seagram house? 

‘¢A, There was a possibility of that house coming 
up. That was the Gallanson house in Minneapolis. 
That was discussed with a man by the name of 
Bernard Tabot, who was then running Seagram Dis- 
tillers. And it was Tabot’s feeling that the Wirtz 
organization, which already had one house in Minne- 
apolis, would be a far better candidate since what 
they could do is, by having a second house in the 
same city, combine the operations under one roof, 
one warehouse, one office, one computer, one trucking 
system, two selling organizations, could effect great 
economies, could do a far better job for us than any 
other single distributor in the area. So it was de- 
cided (313) that we would attempt to get Mr. 
Wirtz—Arthur Wirtz—interested in buying the Gal- 
lanson house in Minneapolis. And, in due time, we 
sdld to Mr. Wirtz. 

‘‘Q, When, in your answer just given, you re- 
ferred to Mr. Tabot’s feeling tha: Wirtz was a far 
better candidate— 

‘A. Than any other. Than any other. 

‘*Q. Are you referring to better than the Lees? 

‘A, Better than any other, because— 

‘*Q. Including the Lees? 

‘*A. Including the Lees, yes. 

‘*Q. And in your discussion with the Lees about 
the possibility of their purchasing the Minnesota 
house— 

‘*A. No, I never discussed the possibility. 

“Mr. Hoffmann: Mr. Lorber, be good enough 
to read the witness’s testimony back, three questions 
ago. 
‘¢(The record was read.) 
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“<Q, Mr. Yogman, did you discuss with any of 
the Lees—Harold, Eric or Lester Lee—the question 
whether or not they might purchase the Minneapolis, 
Minnesota house? 

‘¢A. The Minneapolis house was brought up to 
the Lees as a pure possibility—something in the 
future. 

(314) ‘‘Q. Did you bring it up? 

‘A. Yes. They would not know about it. 

“<Q, What is it you said to them about it? 

‘©A. I said there is a—probably said—I don’t 
remember my exact words, And the same way I 
would have discussed the New Jersey house. There 
is a possibility of a house coming up in Minneapolis, 
the same as there is a possibility of a house coming 
up in New Jersey. 

‘¢Q. When you say ‘a possibility of a house com- 
ing up,’ it was in what context that you were talking 
to the Lees? Why did you mention this? 

‘©A. Because they would call me once a week, 
twice a week, once a month. Come in to see me. 
‘What’s going on?’ ‘What’s happening?’ ‘What’s 
happening here?’ ‘What’s happering there?’ 

‘J would answer the question very honestly. 
‘There is a possibility we may have something com- 
ing up here.’ ‘Possibility we may have something 
coming up there.’ There was never any offer. 

“<Q, Mr. Yogman, those calls, if I understand 
your testimony correctly—they were in context with 
the Lees asking you in some way, ‘Is there a house 
available?’ 

‘A, That’s right. 

“*Q. Is that correct? 

(315) ‘‘A. That’s correct. 
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‘*Q. Do you know when these calls originated? 
Did they originate shortly after the Capitol City 
was closed? 

‘*A. Well, how do you define ‘shortly’? 

“*Q. Within a few weeks. 

‘*A. A few months.’’ 


**Q. Well, if I understood the situation and testi- 
mony earlier before the recess, that Seagram has the 
right to approve or disapprove any assignment of a 
distributor—isn’t that so? 

‘*A. Transfer of a franchise, yes. 

“*Q. I’m sorry. Transfer of a franchise. That’s 
true? 

‘*A. That’s true. 

“Q. Are you suggesting that there is any limita- 
tion upon Seagram’s power to withhold such ap- 
proval? 

‘*A, On the transfer? 

“Q. Yes. 

‘“‘A. No. There is no—we can withhold if we 
waut to. But the initiation must come from the 
owner, not from us. 

“*Q. You could, could you not, withhold approval 
(316) to make a transfer to all possible new pur- 
chasers in the world, except one; isn’t that so? 

‘‘A. We could—would you repeat that? 

‘¢(The question was read.) 

“*A. Yes, it’s theoretically so.’’ 


**Q. Do you have any knowledge of-—concerning 
the prices which in past have been paid for the 
purchase of Seagram franchise distributorships? 

‘“‘A. In general, yes, I have some knowledge. 
There is a rule of thumb in the industry—this is not 
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us, particularly, but normally a distributorship’s 
value is book value plus three times last year’s profit 
after taxes—three times the last profit after taxes. 

‘Now, if a profit has gone 50,000, 150,000, obvi- 
ously, it’s worth more than the three times ratio 
because the profit’s increasing very rapidly. 

‘On the other hand, if the distributorship profit 
has gone from 150,000 to 50,000, it’s worth less be- 
cause chances are the house is on a down-trend. In 
general, the trend is book profits plus three times 
one year’s profit after taxes.’’ 


‘*Q. Now, sir, when you could deny a franchise, 
(317) would that not have a substantial and mean- 
ingful effect of some sort on the transfer of a Sea- 
gram distributorship’s business from the distributor 


to a new owner? 

‘‘A. Seagram distributorship’s business? 

“Q. Yes. 

‘A. Yes.’? 

e e * 

Mr. Bender: The plaintiff calls Mr. Ernest L. 
Sommer to the stand. 

Mr. Flinn: Your Honor, may counsel approach 
the bench? 

The Court: Yes. 

(At the side bar.) 

Mr. Flinn: At this time, before the witness 
starts to testify, we would like to object on behalf 
of the defendant to so much of the witness’ testimony 
as is to be elicited in support of the claimed loss of 
profits, future salaries, future fringe benefits, and 
so on, which are spelled out in the plaintiffs’ theory 
of damages. 
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Our position, your Honor, is that the evidence is 
incompetent; that the theory is legally impermissi- 
ble; and it is so vague and speculative that it could 
not support damages and should not be submitted to 
the jury. 

_ (318) Basically, without belaboring the point, 
the thrust of the witness’ testimony, according to the 
interrogatory answers, which the plaintiff served 
upon us, is: That by taking projections based upon 
Capitol City’s operation before the Lee family sold 
it, and, in essence, dividing by two, he can tell what 
they should have realized in the way of future bene- 
fits in another house, which ig, not identified in the 
way of future benefits in another house, which is 
not identified on the record, and which, we submit, 
cannot be identified on the record. 

Our position simply is tha‘ there is no legal predi- 
eate by which that unidentified, unspecified, non- 
mentioned house can be sufficiently closely related 
to the performance of Capitol City up until 1970 
when the Lees sold it to allow the damages to be 
other than speculative and, in the legal sense, in- 
competent. 

The Court: I will note the objection and I will 
permit the testimony. The objection is noted. 

Of course, I will charge the jury, if it goes to the 
jury. 

You are free to argue the point. 

Mr. Flinn: We need not repeat the objection, 
your Honor? 

The Court: No. 
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(319) Esnest L. Sommen, a witness called on behalf of 
the plaintiffs, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination by Mr. Bender: 


Q. What is your occupation? A.I ama certified public 
accountant. 

Q. Do you practice alone or are you ina firm? A. I 
am a partner in the firm of Sommer, Abraham, & Gross. 

Q. Where is that located? A. 424 Madison Avenue, New 
York, New York. 

Q. Could you briefly summarize your education? A. I 
attended the University of Illinois, received my Bachelor 
degree from Pace University in New York, Master’s degree 
from Columbia; I am a CPA and admitted in both New 
York State and New Jersey. 

Q. What type of degree did you receive in Columbia? 
A. Master of Science. 

Q. Are you licensed to practice accounting? A. I am 
licensed to practice accounting in the State of New York 
and the State of New Jersey. 

Q. Could you briefly summarize your employment his- 
tory (320) as an accountant? A. I graduated school in 
1949. I was employed by a New York firm of ,ccountants 
until 1957. 

I worked for two years at that point for Litton Indus- 
tries and in 1959 opened up my own firm. 

My firm now consists of about 15 CPA’s. 

Q. Are you a member of any professional associations? 
A. I am a member of the American Institute of CPA’s, 
the New York State Society of CPA’s, the New Jersey So- 
ciety of CPA’s, and the Bergen County Estate Planners’ 
Council. 
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Q. Have you done any publishing in the field of ac- 
counting? A. No, I have not, but I have been active in 
committee work for various societies. 

Q. Have you done any teaching? A. Yes. I have taught 
at Pace University, and I have taught at City College in 
New York, and I have taught at Bergen County in New 
Jersey. 

Q. Have you ever worked for any of the plaintiffs, Eric 
Lee, Lester Lee, or Harry Lee? <A. In this matter only. 

Q. Nothing prior to this matter? A. Nothing prior to 
this matter. 

(321) Q. How it come to pass that you were called 
upon to do work in this matter? A. I was engaged by the 
Lees to perform certain functions. 

Q. When was this?’ A. Towards the end of May, 1975. 

Q. By the way, are you being paid for the work you 
have done in this case? A. Yes, I am. 

Q. Does your payment in any way depend on the out- 
come of this case? A. No. I am being paid on a daily or 
hourly basis as per arrangement. 

Q. In your practice, have you ever done work for a 
small business, say, in the sales range of $4,000,000 to 
$20,000,000 a year? A. Most of our practice is in that 
range. 

Q. Have you done any accounting work for distributor- 
ships? <A. Yes, I have. 

Q. Have you ever done any accounting work for a liquor 
distributorship? A. Yes, 

Q. Could you define for me the term ‘‘business (322) 
investment’’?? A. A business investment is a sum that 
somebody is willing to pay to buy a business. 

Q. Are there accountants who, in the normal course of 
their practice, evaluate business investments? A. Most ac- 
countants are called upon from time to time to evaluate 
potential businesses both from a buying and selling point 
of view. 
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Q. Do you have experience in evaluating business in- 
vestments? A. Yes. 

Q. In what situations is an accountant typically called 
-upon to evaluate business investments? A. Where there is 
somebody who has an interest in buying or sclling and the 
accountant is called upon to assist in evaluating certain as- 
pects of the sale or purchase or acquisition, merger, or 
whatever it is. 

Q. Lam going to inform you as to some of the testimony 
that the plaintiffs have put in in this case. 

There is testimony about the plaintiffs agreed to the 
sale of Capitol City in reliance on defendant’s promise to 
provide plaintiffs with opportunities to purchase a Sea- 
gram distributorship. There is testimony that promised 
distributorship would be of about half the profits of Capitol 
(323) City and about half the price of Capitol City. 

There is further testimony that defendant failed to pro- 
vide this opportunity to plaintiffs and, in fact, kept plain- 
tiffs from acquiring such a Seagram distributorship. 

I put the question to you: If Seagram has injured plain- 
tiffs by inducing them to sell Capitol City, as described in 
this testimony, and if Seagram has failed to provide an 
opportunity to purchase or kept plaintiffs from purchasing 
a Seagram distributorship of about half Capitol City’s 
profits and about half Capitol City’s price, is it possible for 
a knowledgeable accountant to analyze the situation and 
put a dollar value on the damage directly resulting from 
such acts of Seagram? 


Mr. Flinn: Your Honor, we submit that calls for 
not an accountant’s conclusion but a legal conclusion. 

If the witness can identify a specific house and 
testify that he can evaluate that house, that would 
be competent testimony to be submitted to the jury. 
Our position is that he is being asked by Mr. Bender 
to state a legal conclusion. 
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Mr. Hoffmann: May we approach the side bar on 
this, again, your Honor? 
The Court: Yes. 


(324) (At the side bar.) 


Mr. Hoffmann: This seems to me precisely the 
objection that Mr. Flinn made before. This is pre- 
cisely the only use to which an expert accountant can 
be put. The question has been precisely formulated 
by Mr. Bender. He is now being asked as an expert 
to give an opinion. 

The Court: I don’t think he has been asked for 
a legal opinion, but I think that can always be 
brought out on cross examination. I won’t say it’s 
the Achille’s heel; I would say it is the Achille’s leg 
in this instance. 

Mr. Hoffmann: Your Honor, it is a business 
opinion which he is well qualified to give. 

Mr. Flinn: I have no objection to his testifying 
as to what he did, in other words, how he derived 
his figures. But what he has been asked on this 
question, can accountants reach a valuation on the 
kind of unidentified house he has outlined. 

Mr. Hoffmann: The house has been described. 

Mr. Bender: We have defined two perameters. 

The Court: He has based it on Capitol City. I 


will allow it. 
* * * 


(325) ERNEST SOMMER, resumed. 


Mr. Bender: May I ask the Reporter to read the 
pending question. 
The Court: Yes. 


(Question read.) 
A. Yes. 
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Q. Did you yourself conduct such a study? A. Mem- 
bers of my firm and myself conducted such a study. 

Q. Did these members of your firm work under your 
(326) direction? A. Yes, they did. 

Q. Did you study any financial records of Capitol City? 
A. We studied the tax returns and financial reports of 
Capitol City. 

Q. Over what period? A. For the last six -years. 

Q. Does your study afford a basis for calculating dam- 
ages directly resulting from the alleged acts of the de- 
fendant? A. Yes. 

Q. Can you tell me, Mr. Sommer, in evaluating a busi- 
ness investment what does an accountant look for specifi- 
cally? A. Capital required, profit, profit potential, ele- 
ments of risk, management, generally, with different 
weights on each of these factors. 

. Q. Does he look at such things as earnings history? 
A. Well, that is profits, profit history. 

Q. In evaluating a business investment does an account- 
ant typically look at the books of the particular business 
in question? A. Not necessarily. Depending upon the 
underlying (327) data submitted, because you are deal- 
ing with other professionals upon whom you can place re- 
liance. Many times it is not necessary. 

Q. In what circumstances would an accountant look at 
these books? A. In a situation where a seller is not ade- 
quately represented by accountants or where there are 
specific elements of the purchase price which have to be 
determined, such as inventory. 

Q. If the information in the financial statements and 
tax returns of the business in question is accurate and 
complete, would there be any reason to examine the com- 
pany’s books? A. Generally not. These are the same way 
as a physician looks at X-rays; these are diagnostic tools 
for the profession to form opinion. 
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Q. Do you yourself know whether an audit was made 
of Capitol City in the year 1970? A. There was an audit 
made as of July 31, 1970, of Capitol City with a clean 
opinion, 

Q. Could you explain the term ‘‘clean opinion’’? A. 
An accounting firm went in and examined the records and 
issued a financial statement without any qualifications, 
which is commonly referred to as a certificate, (328) and 
accountant’s opinion or accountant’s certificate without 
qualifications. 

Q. Was that audit and report opinion submitted? A. 
Yes. 

Q. Who did that? A. Price Waterhouse. 

Q. Is that a firm known to you? A. Yes, that firm is 
one of the largest accounting firms in the world. 

Q. Have you read that audit report? A. Yes I did. 

Q. Do you know for whom that audit was performed? 
A. The audit was performed, I presume, for Seagram’s, 
because the report was addressed to Seagram’s, so that 
they are the client who requested this. 

Q. Does this audit report in 1970 review any years prior 
to 1970? A. The audit report reviews the five preceeding 
years to 1970. 

Q. Can you tell me what materials you reviewed in the 
conduct of your analysis? A. We basically reviewed Capi- 
tol City’s tax returns, Federal income tax returns, going 
back through 1965; we reviewed the individual tax returns 
of Harold and Lester (329) Lee for some of the years; 
we reviewed brokerage statements from E. F. Hutton & 
Company, Fahnestock & Company; we reviewed some of 
the Washington, D.C. returns that were filed by some of 
the individuals or entities mentioned. 


Mr. Bender: I would like at this time to have 
marked as Plaintiffs’ Exhibits the following docu- 
ments, and there are quite a number of them: 
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. Price, Waterhouse’s annual report and finaxcial 
statements and supplementary financial informa- 
tion, dated July 31, 1970, as Plaintiffs’ Exhibit 1 
for identification. 


(Plaintiffs? Exhibit 1 marked for identification.) 
Mr. Bender: E. F. Hutton & Company buokerage 
statement, dated November 24, 1970, on the account 


of Harold S. Lee, as Plaintiffs’ Exhibit 17 for iden- 
tification. 


(Plaintiffs’ Exhibit 17 marked for identification. ) 


Mr. Bender: E. F. Hutton brokerage statement 
dated December 31, 1971, on the account of Harold S. 
Lee as Plaintiffs’ Exhibit 18 for identification. 


(Plaintiffs’ Exhibit 18 marked for identification.) 


Mr. Bender: Fahnestock & Company brokerage 
(330) statement dated November 30, 1971, on the 
account of Harold 8. Lee, as Plaintiffs’ Exhibit 19. 


(Plaintiffs’ Exhibit 19 marked for identification.) 


Mr. Bender: District of Columbia income tax 
return for 1971 for Harold S. Lee, Plaintiffs’ Ex- 
hibit 20. 


(Plaintiffs’ Exhibit 20 marked for identification.) 


Mr. Bender: Federal income tax return for 1971 
for Harold S. Lee, Plaintiffs’ Exhibit 21 for iden- 
tification. 


(Plaintiffs’ Exhibit 21 marked for identification.) 


Mr. Bender: Federal corporate income tax 
return for 1970, Lee Industries, Plaintiffs’ Exhibit 
22 for identification. 


(Plaintiffs’ Exhibit 22 marked for identification.) 
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Mr. Bender: Federal corporate income tax re- 
turn for 1965, Capitol City Liquor Company, Plain- 
tiffs’ Exhibit No. 23 for identification. 


(Plaintiffs’ Exhibit No. 23 marked for identi- 
fication.) 

Mr. Bender: Federal corporate income tax 
(331) returns for 1967, ’68 and ’69 for Capitol City 
as Plaintiffs’ Exhibits No. 24, 25 and 26, respectively, 
for identification. 4h 

(Plaintiffs’ Exhibits 24, 25 and 26, respectively, 
marked for identification.) 

Mr. Bender: District of Columbia corporate 


franchise tax return for 1970, Lee Industries, Plain- 
tiffs’ Exhibit 27 for identification. 


(Plaintiffs’ Exhibit 27 marked for identification.) 


Mr. Bender: District of Columbia income tax 
return for 1971 for Eric Lee, Plaintiffs’ Exhibit 28 
for identification. 


(Plaintiffs’ Exhibit 28 marked for identification. ) 


Mr. Bender: Four Fahnestock transaction slips 
on the account of Eric Lee, all dated October 26, 
1971, Plaintiffs’ Exhibit 29 for identification. 


(Plaintiffs’ Exhibit 29 marked for identification.) 


Mr. Bender: Federal income tax returns for 
Eric Lee for the years 1971, 1972, 1973 and 1974, as 
Plaintiffs’ Exhibit for identification Nos. 30, 31, 32, 
and 33, respectively. 


(332) (Plaintiffs’ Exhibits 30, 31, 32 and 33, 
respectively, marked for identification.) 


Mr. Bender: Federal income tax returns for 
Lester Lee for the years 1971, 1972, 1973 and 1974, 
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as Plaintiffs’ Exhibits for identification Nos. 34, 35, 
36 and 37, respectively. 


(Plaintiffs’ Exhibits 34, 35, 36 and 37 marked 
for identification. ) 


Mr. Bender: Four Fahnestock & Company trans- 
action slips on the account of Lester A. Lee all dated 
October 26, 1971, as Plaintiffs’ Exhibit for identifica- 
tion No. 39. 


(Plaintiffs’ Exhibit 39 marked for identification.) 


By Mr. Bender: 


Q. Mr. Sommer, I show you Plaintiffs’ Exhibits for 
identification Nos. 1, 17 through 37 and 39, and ask you to 
compare them against the list of documents that you used 
in your analysis. A. These are the documents or Xerox 
copies of them. 

Q. Could you please keep your voice up? A. These are 
the copies or Xerox copies of material we used. 

(333) Q. Did you use any other documents? A. Basi- 
eally not. 

Q. Where did you get the documents that you used? 
A. Some of these documents were submitted o us by Eric 
or Lester Lee, by the attorneys of the Estate of Harold Lee, 
and from Granet & Granet, the accountants who prepared 
many of the documents, the original documents. 

Q. Who are they? A. They were the accountants until 
the time of sale. 

Q. Were there any other documents you used? A. We 
did receive some of the brokerage statements. We received 
documents from Fahnenstock. 

Q. Did each of the documents you used in your study 
appear to be in good order? A. They appeared to be in 
good order. 


Mr. Bender: I state for the record, your Honor, 
that the defendant has stipulated authenticity of each 
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of these documents, and I move their aa. sion into 
evidence. 
Mr. Sachs: No objection. 


(Plaintiffs’ Exhibits 1, 17 through 37, and 39 re- 
ceived in evidence.) 


Q. Do you know how old Eric and Lester really are? 
A. Yes. 

Q. Based on the documents before you and the ages of 
(334) Hric and Lester Lee, are there any other documents 
that you used, or any other information? A. Not really. 

Q. What type of information is used? A. We had dis- 
cussions with Eric and Lester Lee and we had discussions 
with Granet & Granet the accountants, but no other docu- 
ments. 

Q. As to those records? A. That’s right. 

Q. Could you tell me, in your study did you find one 
type of damage or more than one type of damage? A. We 
found four different elements of damages. 

Q. Four different elements of damages? A. Yes. 

Q. Enumerate them, please. A. One is the loss on 
earnings on the investments as a result of not being able 
to obtain another distributorship, which, in effect, is the in- 
vestment of funds as they were subsequently invested as 
compared to what the year would have been in a distributor- 
ship half the size of Capitol City. 

Q. With what kind of profit? A. Half the size and half 
the profit, and at half the cost. 

Q. That’s one element of damages? (335) A. Yes. 

Q. What other elements did you find? A. We found a 
loss of earnings and executive benefits during the period 
with the clients, or in this case Erie and Lester and Harold 
Lee were not earning earned income or salaries. 

Q. How about lost salaries and benefits? A. Lost sal- 
aries and benefits. 
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@. What about the other two elements? A. A third 
element was the loss in the growth of goodwill which was 
evidenced by the history of Capitol City, had that same 
effort been put into a new distributorship based upon past 
experience of their manageability. 

Q. What was the final element? A. The final element 
was the additional tax or income tax or capital gains tax 
that was paid as a result of the corporation liquidating 
rather than operating a distributorship in the corporation. 

Q. So your fourth element is increased capital gains 
tax? A. That’s right. 

Q. Did you prepare any exhibits or any charts on the 
basis of your study? A. Yes, we did. 

(336) Who prepared those cnarts? A. These charts 
were prepared in my office by Mr. Eli Liebowitz, a CPA, 
and Mr. Neal Rifkin, a CPA, and myself. 

Q. As to the work done by Mr. Rifkin and Mr. Liebo- 
witz, was that done independently of you? A. That was 
done ander my direction. 

Q. I believe the first element you mentioned was lost 
yield on investment; is that correct? A. Yes. 

Q. Could you give us a brief overall discussion of your 
method for calculating this element of damages? A. We 
attempted to relate the return on the investment as evi- 
denced by half the purchase price, the history of Capitol 
City as compared to the investments in which Lester and 
Eric Lee invested their distribution as a result of liquida- 
tion of the corporation. 

Q. You compared the actual return on investment that 
Eric, Lester—what about Harold? A. And Harold. 

Q. And Harold Lee obtained? <A. Yes. 

Q. With what?) A. With what they would have had 
had they had a (837) distributorship half the size with 
the same earning history as Capitol City. 

Q. By same earning history you mean— A. The same 
earning history as Capitol City eut in half, 
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Q. Did you prepare any exhibits showing your calcula- 
tions on this elemen' of damages? <A. Yes. I believe we 
prepared three different exhibits. 


Mr. Bender: I would like to mark as Plaintiffs’ 
Exhibit 40 for identification a schedule entitled: 
Lester Lee and Eric Lee Investment of Proceeds of 
Distribution from Lee Industries 10/26/71. 


(Plaintiffs’ Exhibit 40 marked for identification.) 


Q. I hand you, Mr. Sommer, Plaintiffs’ Exhibit 40 for 
identification, and I ask you if you can tell us what it is 
designed to show. A. This schedule, this exhibit, is de- 
signed to show the income that Lester and Erie Lee had, 
each had, from the investments that they made from the 
funds received as a result of the liquidation of Capitel City 
or Lee Industries—as it was later called. 

Q. This is designed to show the income that Lester 
Lee and Hric Lee got on their proceeds after money re- 
ceived from (338) the sale of Capitol City? A. Yes. 

Q. What was the purpose of showing this? A. To form 
the basis of comparison, what the same funds would have 
yielded had there been a distributorship half the size of 
Capitol City, half the profitability of Capitol City, as com- 
pared to this investment. 

Q. Can you tell us your method of calculating as shown 
on the chart? A. Well, from information that we had, 
we determined in the first column the investments made, 
the par value of these investments— 

Q. Where did you get the investments made on the par 
value of them? <A. We had brokerage slips from Fahne- 
stock & Company who executed these trades which showed 
us the securities or bonds purchased and the par value of 
the bonds. 

The next column shows the interest which these bonds 
were paid based upon the par value. 

Q. Where did you find that out? A. This is also on 
the Fahnestock trading slip. 
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The next column is the due date, that is, the datr when 
the particular companies will repay the money to the in- 
vestor. This information also came from the brokerage 
(339) slip from Fahnestock. 

The awaiting of the bond, which is a Standard & Poors 
rating. That is to determine the quality of the bond. 

Q. Could you explain that, please. A. Bonds are rated 
as to top quality down to various levels. 

Q. Quality ia what sense? A. Quality in the company’s 
ability to pay, the ability of the company to meet its obliga- 
tion. Triple A is the top rating that Standard & Poors 
gives to any bond. 

We have had some problems with the City of New 
York recently on ratings. 

The next column shows the actual money expended for 
these bonds. 

The column after that shows the interest portion in- 
cluded in the purchase price. 

Q. Where do you get the information in those two 
columns’? A. That information is obtained from the broker- 
age statement, The broker separates the amount paid for 
the bond and the amount paid for the interest since the last 
date that interest was peid. 

Q. How many times a year do bonds pay? (340) A. 
Bonds generally pay interest twice a year. 

Q. If you buy a bond between those two dates there is 
an accrued interest on it. A. You must pay the share of 
the interest to the date of the purchase. 

The net cost is the amount that was actual—the next 
column, net cost—that’s the amount that was actually paid 
for the bond, and this information is also available on the 
brokerage statement. 

The next column is the premium, This is an amount 
which may be paid because interest rates iluctuate so that 
an investor has to pay more for a bond than what he is 
going to get back from the company. 
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Q. You mean if the face value of the bond is $10,000 » » 
investor may have to pay wore than that? A. Yes. 

Q. And the excess over the face value is called— A. 
Premium. 

In the next column we attempted to break down this 
premium over a number of years in which it gets recovered 
by the investor. 

The final column represents the interest which the com- 
panies paid annually, the annual interest payment by thes? 
companies. 

(841) Q. How do you obtain the yearly amortization 
of premiums? <A. By dividing the premium by the number 
of years left to the maturity date of the bond. 

Q. Where do you find out what the interest income 
eollectedis? A. The brokerage slip sh> ‘he interest rate. 

Q. Having done this and perforr. .ese calculations, 
what did you do next as to this exhibit?’ A, We attempted 
to calculate what the effective return was on this invest- 
ment. 

Q. How do you do that? A. We took the amount of 
interest collected each year. We deducted the annual por- 
tion of the premium which is really the recovery of the 
purchase price from the interest collected. 

Q. Both of those are shown above in the same chart? 
A. They are shown towards the middle on the left-hand 
side of that chart. 

We took the annual interest income collected, the annual 
amortization of the premium, and we reduced the actual 
interest collected by the amount of amortization premium, 
and we reduced the actual interest collected by the amount 
of amortization premium, which gives you the net income 
(342) earned on these bonds, which we divided into the 
par value of the bonds, which is the amount the investor 
will get back sometime in the future to end up with an 
effective yield on the return of his money. 

Q. When an investment banker or a stockbroker typi- 
cally calculates return on investment for bonds, does he use 
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this method? A. They would amortize the premium over 
the life of the bond and offset it against the interest ineowic. 
Q. Just as you have done? A. Yes. 
Q. Is the answer to that question yes? A ‘Yes, it is. 


Mr. Bender: Your Honor, I move the admission 
into evidence of Plaintiffs’ Exhibit 40 at this time. . 

Mr. Sachs: We have noted our objection, your 
Honur, to this series of exhibits. 

The Court: I will take it subject to its relevancy, 
as I so indicated. 


(Plaintiffs’ Exhibit 40 received in evidence.) 


Mr. Bender: Your Honor, I would like to dis- 
tribute copies of Plaintiffs’ Exhibit 40 to the jury 
and have Mr. Sommers go through it with numbers. 

The Court: Again? 

(343) Go ahead. 


(Copies of Plaintiffs’ Exhibit 40 in evidence were 
distributed to the jury.) 


Mr. Bender: May we approach the bench, your 
Honor? 

The Court: Yes. 

(At the side bar.) 

Mr. Bender: I have eight more exhibits pre- 
vared by tr’ ‘viiness. 

I have ted to Mr. Flinn in the interest of 
saving doul ips through these that he stipulate 
to the admissinility before the witness goes through 
it the first time. That way only one trip through will 
be necessary. 

The Court: If he wants to stipulate to that, 
that’s one thing; but I think, possibly, we should 
know on what basis, what theory, he is proceed- 
ing on. 
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Mr. Flinn: Your Honor, I would like to expedite 
this process too. I would like to preserve the basic 
objection that we entered on the record before the 
witness started to testify. The evidence is incom- 
petent for reasons outlined. I won’t go over it 
again. 

Basically, subject to any math matical correc- 
tions and so forth, I think it is fair to say we have no 
objection to the jury seeing the calculations. We 
preserve our (344) objection as to relevancy, 
competency, and materiality. 

The Court: Even assuming correctness of the 
figures, I am not sure what dates are being used. 

Mr. Flinn: I have no objection to his telling 
how he did and why he did it and then showing it. 

The Court: I assume on cross-examination you 
can point out what appear to be very basic holes in 
these calculations. 

(In open court.) 


By Mr. Bender: 


Q. Mr. Sommer, will you very briefly go through plain- 
tiffs’ Exhibit 40 once more explaining the calculations. 

Let’s start with the date in the title. What is the sig- 
nificance of that date? A. October 26th, 1971 is when both 
Eric and Lester Lee invested the equivalent amount of 
money in these securities. They did this in tandem. 

In other words, if you look at these bonds, they bought 
$200,000 of par value bonds on that date, $50,000 New 
Engiand Telephone, $50,009 respectively New York Tele- 
phone, Indiana & Southwest Bell Telephone. 

The interest rate is the next column, and it shows what 
each of these bonds will pay annually; the due date at the 
time that each of these companies paid its (845) money 
to each, Eric Lee and Lester Lee—in other words, New Eng- 
land Telephone will repay to Erie Lee $50,000, and since 
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this is in tandem, the same amount of money to Lester Lee, 
June Ist, 2004. 

The rating is the Standard & Poors rating of this bond, 
triple A being the top rate. 

The cost is the amount of the actual money that each of 
these individuals paid for those bonds. 

The next in this particular case, $54,606 for New Eng- 
land Telephone bonds, which included $1731 of interest 
which would be refunded at the next payment date which— 
this bond should have been December ist, when the full 
interest payment was made. 

Net cost is the actual cost of the bond. 

The premium, which is a calculation, since they are 
only going to get $50,000 back from New England Tele- 
phone they paid $52,875, they paid a premium of $2875. 

This premium, equally divided between 1971 and 2004 
equals $87 a year. 

Q. 2004 being what? A. The due date when this money 
comes back. 

The interest collected is the annual amount of interest, 
which is paid twice a year, so in this particular case $4100 
is the interest income on the New England (346) Tele- 
phone bonds, but since there is a premium which has to 
be recovered over the life of the bond of $87, it comes out 
that the net income is only about $4013. So that we have 
a return on these bonds of $16,287 a year. 

Q. You are over in the lower left part of the chart? 
A. On the right. The four bonds paid $16,287 a year or 
$332 of that is the recovery of the premium which has to 
be deducted, so that we go toward the low or middle left of 
the statement where we have a recapitulation and show in- 
terest income of $16,000 less yearly amortization, which is 
really the return of the Lees’ money or net income of 
$15,954. 

Since they are going to get $200,000 back this, in effect, 
is a littie bit less than 8 percent return on the bond over the 
life of the bond. 


288a 
Ernest L. Sommer, for Plaintiffs—Duirect 


Q. Actual investment done by your calculations gave 
them a return on the bonds of slightly under 8 percent; is 
that right? A. Correct. 

Q. You stated that this is the percentage with which 
you compared the percentage that you calculated on the 
anticipated distributorship; is that right? A. That’s cor- 
rect. 

Q. Could they have gotten more than this almost (347) 
8 percent on bonds? A. They could have gotten more by 
taking greater risks. In fact, these bonds, if they were sold 
at this particular time, would be sold at a loss of approxi- 
mately 10 percent because the interest rates have fluctuated. 

Q. You are saying these bonds are now worth less than 
when the Lees purchased them? A. These bonds are worth 
from the latest quotation we have approximately $180,000. 

Q. I believe you mentioned you prepared three charts 
for your explanation of this element of damages. 


Mr. Bender: I would like marked for identifica- 
tion as Plaintiffs’ Exhibit 41 a one-page document 
entitled: Harold, Lester, and Eric Lee Calculation 
of Differential in Investment Yield-Profit of the 
Corporation versus Bond Yield. 


(Plaintiffs’ Exhibit 41 marked for identification.) 


Q. (Continuing) Mr. Sommer, I hand you Plaintiffs’ 
Exhibit 41 for identification and ask you if you can iden- 
tify it. A. Yes, I can. Our office prepared it. 

Q. Can you tell me what it is designed to show, very 
briefly? A. This is intended to show the return that the 
Lees (348) would have had had they invested in a dis- 
tributorship half the size with the same earning history and 
potential of Capitol City out of the proceeds of the liquida- 
tion. 


Mr. Bender: Your Honor, subject to Mr. Flinn’s 
reservations at the side bar I move the admission 
of Plaintiffs’ Exhibit 41. 
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The Court: Same ruling. It will be received. 
(Plaintiffs’ Exhibit 41 received in evidence.) 


Mr. Bender: Your Honor, I would like to dis- 
tribute copies of this exhibit to the members of the 
jury. 

(Copies of Plaintiffs’ Exhibit 41 in evidence were 
distributed to the jury.) 


Q. Could you describe for us your method of calculation 
used in this exhibit?) A. Consistent with the last exhibit, 
we determined from the tax returns, from the Price-Water- 
house report, that Capitol City Liquor for Federal and Dis- 
trict of Columbia income taxes had a return of approxi- 
mately $372,000. 

Q. You found that from-— A. We found that, as I in- 


dicated, from the tax returns and from the Price-Water- 
house audit. 

Since Harold, Lester, and Eric Lee only had a 50 per- 
cent interest in the corporation, only 50 percent of (349) 
these profits are attributable to their investment or owner- 
ship of the company. I therefore divided the $372,000 in 
half arriving at approximately $186,000 as the annual share 
of profits attributable to Harold, Lester, and Eric Lee’s 
stock holding. 

We then determined that in liquidation they received 
$1,283,168. 

Q. That is the three Lees, Harold, Lester, and Eric? 
A. Yes, Harold, Lester, and Eric. They received 50 percent 
of the liquidation proceeds. 

We divided the same way we did with the bonds, the 
amount of profit or the amount of yield into the amount 
presumably invested in the new franchise to yield the 
same thing which would have given a return of 14.508 per- 
cent return on the investment. 
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Q. What does that percentage represent? A. That rep- 
resents the return on the investment in a distributorship 
half the size with the same quality as Capitol City. 

Q. By ‘‘the same quality,’’ do you mean half the profits? 
A. Yes, which gives us a return of 14.508; the bonds which 
were invested vielded a little bit less than 8 percent or 
7.97 percent, 

Q. That number came from Exhibit 40? (349A) A. 
Yes. 

Q. Therefore the difference? A. Therefore the differ- 
ential between a status quo or a similar franchise and in- 
vesting in bonds reduced the annual return by 6.531 percent. 

(350) Q. I notice in the upper right-hand corner the 
number $372,000 as the corporation’s profit in the last year 
that the Lees owned it. Why do you believe it appropriate 
to choose that year? A. The profits were on an ascending 
scale and we believed this was conservative, and we felt 
that was the proper one to use. 

Q. I also note that you have used a comparison with 
before taxes. Why before taxes, rather than after taxes? 
A. In Exhibit 40 we compared the bond deal before taxes, 
and there is no indication as to what form of eu.iy a 
distributorship would have had, incorporated or not, so 
that taxes were not a factor in comparing yield on an 
investment. 

Q. I also note that the last line has an asterisk and says 
Harold S. Lee obtained only 5.153 per cent, which you 
calculated in Plaintiffs’ Exhibit 40. <A. In reviewing 
Harold Lee’s investments of his share of the proceeds we 
determined that the yield he had on his investment was 
lower than the yield of Eric and Lester, and we felt it would 
be more conservative by using a lower number in determin- 
ing the loss on the return of investment. Had we factored 
in Harold Lee’s actual invest- (351) ment, we would 
have come up with a larger loss, and we feel that since AAA 
bonds were used as a vehicle for investment, it is a fairer 
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percentage to use, even though it reduced the ultimate 
damages the way we calculated them. 


Mr. Bender: I would like to mark as Plaintiffs’ 
Exhibit 42 for identification a one-page schedule 
entitled Harold, Lester and Eric Lee Computation 
of Damages Based Upon Loss of Investment. 


(Plaintiffs’ Exhibit 42 marked for identification.) 


Q. Mr. Sommer, I show you a copy of Plaintiffs’ Exhibit 
42 for identification and ask if you can identify it for us. 
A. Yes, this was prepared by our office. 

Q. Can you tell us what that chart is designed to show? 
A. That is designed to show the loss on investment as 
compared to having these funds invested in AAA bonds 
as compared to a distributorship half the size and half the 
profitability of Capitol City. 


Mr. Bender: Your Honor, I move the admission 
into evidence of Plaintiffs’ Exhibit 42. 

(Plaintiffs’ Exhibit 42 received in evidence.) 

Mr. Bender: May I distribute copies of Exhibit 
(852) 42 to the jury? 


(Copies of Exhibit 42 given to the jury.) 


By Mr. Bender: 


Q. Now, Mr. Sommer, could you show your method of 
calculation as to this exhibit? A. This exhibit, reading 
from left to right, shows in the first column, the first two 
columns, the amounts received by Harold, Lester and Eric 
Lee as the result of a liquidation of the corporation. 

The second column shows the loss on return of invest- 
ment as we calculated it in Exhibit 41, where there was a 
reduction of 6.5 per cent in return by being invested in 
AAA bonds, rather than the equivalent of half a distribu- 
torship of Capitol City. 
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By multiplying the amounts received by the annual loss 
of 6.531 per cent, we determined that the three Lees had 
they had a distributorship of half the size, half the profita- 
bility of Capitol City, would have yielded an additional 
$83,800 before taxes as compared to the bond investments 
made with these proceeds. 

The next column shows this on a monthly basis, because 
in determining the loss we calculated that the loss would 
have been from September Ist, the month of liquidation, 
September 1, 1971, the month of liquidation, to (353) 
June 1.1975. Had these funds been invested in a distribu- 
torship of half the size, the Lees would have had an addi- 
tional $314,000 of earnings before taxes on these invest- 
ments. 

The next two columns show what the effect would be of 
owning that distributorship for ten years, from June 1, 
1975, to May 31, 1986, which was about tie hdldine period 
of the other har se ao edaidar ee damages for 
ten years, and since the loss per year was $83,800 for ten 
years that loss would have been $838,000, 

However, we feel that in terms of present dollars this 
number must be discounted for what it is worth today, and 
AAA bonds are yielding in the range of 8.5 per cent today, 
so we discounted the $838,000 by investment in 8.5 per cent 
securities, which reduced the $838 000 to approximately 

$549,000 as of today. 

What this really means is if somebody invested $549,000 
today in 8.5 per cent bonds, he can withdraw $838,000 for 
the next ten years, and at the end of ten years end up with 
zero. 

The last two columns are based upon the calculation 
when somebody goes into business, it is the last move they 
are going to make until retirement, and since Lester Lee 
is the older of the two Lees, we have calculated the (854) 
damages from June 1, 1975 to 24 vears from now, when he 
is 65 years of age, where the damage in terms of total 
dollars is $2,000. 
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However, to have $838,000 a year from now until the 
older of the two Lees is 65 would have required a Alanon 
value of investment of $846,000 today. In other words, by 
investing $846,000 in oe per cent bonds today, you can 
es 8 $838,600 for the next 24 years. 

In your calculation did yeu make any assumption 
~ ea profits would inerease? A. We made no assump- 
tions in this calculation that either the profits would in- 
crease or that the cash that would accumulate in the busi- 
ness would have income of its own. There is no impact 
here as to increases in profits, increases in returns on 
uninvested funds, unneeded funds. 

This is so even thongh you found that the profit in 
Capitol City was increasing gener ally? A. That is right, 
and for purposes of comparison the footnote states that as 
pointed out in Exhibit 41 had we factored in Harold Lee’s 


return on bonds, this loss would have been 9.355 per cent 


and we felt we wanted to be more conservative and used 
the lower. 

Q. If vou actually obtained the percentage obtained 
from Harold T.ce’s caleulation, what would that have 
(355) done to the damages in this element? A. Roughly 
speaking, it would have increased it close to a third. 

Q. I eall your attention to the two columns at the center 
of the page, and. in particular, to the number at the bottom 
of that right hand ef these two columns, the $314,000. 

Now, moving over to the columns from the right to that, 
T see another numl 549,000, Is that $314,000 included in 
the $549,000? A. The $314,000 is not included in the $549,- 
000. 

Q. On the same line all the way to the right I see the 
figure $846,000. Is the $314,006 0 or the $549,000 ineluded in 
the $846,000? A. The «314,000, which are the caleulated 
damages to date, are not included in the $846,000. How- 
ever, the $549,000 is included in the $846,000. 


. 
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Q. If you were assessing total damages according to 
your calculations based on a ten year holding period for 
the new distributorship, what would the total be? A. That 
total would be the $314,000, which are the damages to date, 
and $549,000 needed to fund the damages for the next ten 
years, a total of approximately 846,000. 

Q. That would be the total for this element of (356) 
damages based on a subsequent ten year holding period? 
A. Correct. 

Q. If you were calculating a total for this element of 
damages based on a holding period of Lester Lee’s reaching 
retirement age, what would that total be? A. It would be 
the $314,000 damages to date plus the current value of 
$846,000 to age 65, or a total of approximately $1,160,000. 

Q. I believe the second element of damages which you 
mentioned was lost salaries and benefits? A. That is 
correct, 


Mr. Bender: I would like marked as Plaintiffs’ 
Exhibit No. 43 for identification a one-page state- 
ment entitled Harold, Eric and Lester Lee salaries 
and executive benefits. 


(Plaintiifs’ Exhibit 43 marked for identification.) 


Q. Mr. Sommer, I hand you Exhibit No. 43 for identifi- 
cation and ask if you can identify that? A. Yes. We pre- 
pared this schedule. 

Q. Could you tell me briefly what that schedule is 
designed to show? A. This schedule is designed to show the 
salaries earned by Harold, Eric and Lester Lee during the 
last year (357) of existence of Capitol City, how much, 
that is, in terms of monthly rate, what that salary would 
have been from September Ist, the date of liquidation, to 
now, a 45-month period, and we have reduced that amount 
by the earned income, earned income, in effect, the moneys 
earned by sweat and brow, rather than investments by the 
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three Lees, to show that their losses were in earned income 
since the liquidation of the corporation, to June 1, 1975. 

Q. So you compared the actual earned income that the 
three Lees earned since the liquidation with their salaries 
and benefits are based upon Capitol City’s last year of 
operation and you assunied that that loss would continue 
to June 1, 1975? A. Right. 

Q. Or approximately the trial date? A. Yes. And then 
we caleulated what this loss would be in trying to locate 
during the next ten vears in terms of salary. 


Mr. Bender: Your Honor, I move the admission 
of Plaintiffs’ Exhibit No. 43. 
The Court: Received. 


(Plaintiffs’ Exhibit No. 43 received in evidence.) 


Mr. Bender: JU hand copies of Plaintiffs’ Exhibit 
43 to the jury. 

(358) (Copies of Exhibit 43 in evidence given to 
the jury.) 


Q. Describe your method of calculation and tell us 
where the information in question comes from. A. The 
first column shows the salaries of Erie and Lester Lee, 
which came from the income tax returns. We divided the 
salary by 12 to come up with the monthly rate. The salary, 
by the way, is for the year ending July 31, 1970. We divided 
that by 12 and we calculated what the salary losses were, 
and this shows a period from September 1, 1971 to June 1, 
1975, which is a 45-month period. 

The two Lees had losses in salary of $175,000 approxi- 
mately. However, Lester Lee as a result of his activities 
had an income of approximately $13,700, so his loss in 
salary during this 45-month period was only $73,700. In 
view of Eric not having had any income, earned income, his 
loss is the full amount of the salary. For the two of them, 
this amounts to $161,000 in salary loss to date, and as is 
consistent with the other schedules, we have not factored 
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in here interest or any other factors which might have in- 
creased these amounts. 

Projecting this effectively during the last 45 months, 
Eric Lee had a loss of $1,945 in monthly salary, (359) 
Lester had a loss of $1,639 in monthly salary. 

Projecting this for the next ten years, we end up with 
a total salary loss of $430,000. However, consistently, what 
would be needed to fund this kind of salary invested at 
8.5 per cent, we have reduced this amount by the discount 
rate of 8.5 per cent to $282,000. 

In addition to that, amongst the benefits that Eric and 
Lester Lee had, they had a pension benefit which would 
have yielded them at the age 65 an annual pension of ap- 
proximately $4,000 a year. As a result of not being em- 
ployed, obviously, they are not going to get a pension from 
Capitol City. To buy a pension today, or to buy an an- 
nuity today which would yield $4,000 a year would require 
an investwent of $11,600 for Eric Lee and $12,900 for 
Lester Lee, or a total of $24,500. So that the future bene- 
fits of these salaries as we have calculated them and some 
of the fringe benefits amount to $306,000. 

Q. I direct your attention to the column closest to the 
middle of the page headed with the title Difference Between 
Actual Earnings and Loss Calculation Earnings, and the 
bottom figure in that column is $161,000 approximately. 

I then call your attention to the figure at the bottom 
right-hand corner of the page of $306,000 (360) approxi- 
mately. Does that $306,000 include the $161,000? A. The 
$306,000 does not include the $161,000. The $161,000 is 
current losses; the $306,000 is future losses. 

Q. I now call your attention to the column in the upper 
left-hand corner where it says Salaries and Benefits Based 
Upon Last Full Year of Operation, and next to Harold 
Lee’s name I see a dash, which indicates, I would presume, 
that he had no salary. Is that correct? A. That is correct. 

Q. How would your calculations be, damages calculated 
under this element be affected if Harold Lee did have a 
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salary while operating Capitol City? A. These numbers 
would have increased proportionate to that salary. 

Q. In your calculation here did you assume that Eric 
and Lester Lee would be getting salaries in the future? 
A. No, I did not. 

Q. The salary used for all your calculations was what? 
A. The one for the year ended July 31, 1970. 

Q. So you have assumed in the new distributorship they 
would continue to get $23,300 approximately? (361) A. 
Correct. 

Q. I believe the third element of damages which you 
mentioned was loss of increase and good will. Is that 
correct? A. That is correct. 

Q. Did you prepare any charts for those calculations? 
A. Yes, we did. 

Q. Will you very briefly describe the manner in which 
you evaluated that element? A. We went back for the last 
six, seven years to determine what the good will would have 
been at various times based upon the formula employed at 
the time of the sale and projected this into the near future. 


Mr. Bender: I would like to mark as Plaintiffs’ 
Exhibit 44 for identification a one-page schedule 
entitled Lee Industries, Inc. Determination of Good 
Vill Factor. 


(Plaintiffs’ Exhibit 44 marked for identification.) 


Q. Mr. Sommer, I hand you Plaintiffs’ Exhibit 44 for 
identification and ask if you can identify it. A. Yes, my 
office prepared this exhibit. 

Q. Do you know what Lee Industries, Inc. is? (362) 
A. Lee Industries is Capitol City after the sale. It changed 
its name from Capitol City Liquor to Lee Industries, Inc., 
" ut it is the same corporation. 

Q. Who owned Lee Industries, Inc. A. The same peo- 
ple who owned Capitol City Liquor Distributors, 50 per 
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cent Harold, Lester and Eric, and Henry Lee and his fam- 
ily the other 50 per cent. 

Q. Could you describe for us briefly what Plaintiffs’ 
Exhibit 44 for identification is designed to show? A. The 
exhibit is designed to show a yardstick or ratio determin- 
ing what was paid tur good will in relation to income or 
earnings. 


Mr. Bender: Your Honor, I move for the admis- 
sion of Plaintiffs’ Exhibit 44. 
The Court: Received. 


(Plaintiffs’ Exhibit 44 received in evidence.) 


Mr. Bender: I distribute to the members of the 
jury copies of Plaintiffs’ Exhibit 44. 


(Copies of Exhibit 44 given to the jury.) 


Q. Can you describe for us the method of calenlation you 
used in this exhibit? A. At the time Lee Industries sold, 
Lee Industries had approximately $1,950 of net equity or 
net assets after liabilities. 

(363) Q. Where did you find that figure from? A. 
We found that from the financial statements and the tax 
returlis. 

The next figure is $600,000, which is the amount paid 
by Schenley in excess— 

Q. Did you mean to say Schenley? A. I’m sorry— 
Seagram’s in excess of the net assets of the business, giv- 
ing a total purchase price of approximately 2,550 at the 
time of sale. 

We then determined that the company had a taxable 
income before Federal income taxes of $349,000. We di- 
vided this into the amount of good will trade, and we came 
out with 1.714413 as a factor. This is very similar to three 
times earnings after taxes, but we used this here because 
we had more information going back with earnings before 
taxes. 
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So that we were able to make a better and longer 
analysis. 

Q. What is the significance of this ratio? Why would 
one calculate such a ratio? A. It is one method of deter- 
mining what somebody may be willing to pay for the good 
will of the business. 

Q. What is the good will of a business? A. The good 
will of a business is the profit (364) history, the location, 
the management, the general reputation, the franchises— 
intangible, rather than fangible assets. 

Q. Did you assvme in your*calculations that the busi- 
ness’ good will would increase in the future? A. Yes, I 
did. 

Q. Could you have calculated these figures using after 
tax earnings? A. Yes, I couid. 


Mr. Bender: I would like to mark as Plaintiffs’ 
Exhibit 45 for identification a one-page schedule 
entitled Capitol (ity Growth of Good Will and of 
Net Equity. 


(Plaintiffs’ Exhibit 45 marked for identification.) 


Q. Mr. Sommer, I show you Plaintiffs’ Exhibit 45 for 
identification and ask if you can identify it. A. Yes, I can. 
This was prepared by our office. 

Q. Could you briefly tell us what it is designed to show? 
A. This exhibit is designed to show the indicated increase 
in good will going back to 1963, as well as the increase in 
the net equity or net assets going back to ’65, which was 
the earliest year that we had that informa- (365) tion 
available, and tries to show based on the formula used in 
1970 what the purchase price would have been if that same 
formula was used at these indicated dates. 


Mr. Bender: Your Honor, I move for the admis- 
sion of Plaintiff’s Exhibit 45. 


(Plaintiffs’ Exhibit 45 received in evidence.) 


* & e 
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(366) Q. Mr. Sommer, I hand you Plaintiffs’ Exhibit 
45. 


Mr. Bender: I am distributing copies to the jury. 


(Copies of Plaintiffs’ Exhibit 45 in evidence were 
distributed to the jury.) 


Q. (Continuing) Can you describe the method of cal- 
culation you used in constructing this chart? A. In this 
chart we tried to reconstruct the goodwill factor based 
upon the ultimate terms of sales at various times from 
1963 through 1970 as well as from the information avail- 
able to us which started with July 31, 1965, the net equity 
or net asset or dollar for dollar that was paid for by Sea- 
gram when they purchased the distributorship to arrive at 
a total price at various times had the same formula been 
employed in 1965, 1966, 1967, 1968. 

Q. I see the first column reference is to fiscal year 
ending. 

The second column is taxable income before Federal 
income tax. 

Where did you get those? A. The first column, of 
course, the date, the year ending. 

The second column is the amount of income before 
Federal income tax, which we obtained from the corpora- 
tion’s Federal income tax returns. 

(367) Q. How did you get the third column? A. The 
third column we used the goodwill factor of 1.714, which 
was described in Exhibit 44, how we arrived at it. So that 
in this particular case, the goodwill in 1963 was $229,000 
based on this factor. In 1970 it had risen to $600,000. 

The next column shows the net equity, which are the 
assets of the company less any liabilities, or in effect, hard 
dollars tied up in the business, and this shows by how much 
the net equity in the business grew from 1965, which was 
the earliest year we had available when there was $1,252,000 
to 1970 when management increased it to $1,950,000. 
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Q. Where did the figures in the net equity column come 
from? <A. We also extracted that from the tax returns. 

The total price, which is the last column is the goodwill 
factor based upon the formula used plus the net equity, 
which totals the purchase price. 

Going backwards, when the business was sold there was 
a goodwill of $600,000, net equity of $1,950,000 and an ap- 
proximate sales price of $2,550,000. 

Five years before, July 31st, 1965, that number would 
have been $1,669,000, or an approximate increase of about 
$870,000, which is gocdwill, profitability, that this (368) 
distributorship showed during that time. 

Q. Can you tell me within the accounting profession is 
this an accepted method of reconstructing goodwill, net 
equity, and total price? A. This is one way in which it can 
be done and, apparently, was done when the company was 
sold. 


Mr. Bender: I would like marked for identifica- 
tion Plaintiffs’ Exhibit 46, a one-page schedule en- 
titled: Projected increase in goodwill through trial. 


(Plaintiffs’ Exhibit 46 marked for identification.) 


Q. I show you this exhibit and ask you if you can iden- 
tify it. A. Yes. This was prepared by our office. 

Q. Would you, very briefly, decribe what it is designed 
to do? A. We tried to show in this exhibit the amount of 
goodwill which was—the growth of the goodwill and, in 
effect, the amount of goodwill was that generated during 
the time which Harold, Eric, and Lester Lee were active in 
the management of the company until it was sold. 


Mr. Bender: I move the admission of Plaintiffs’ 
Exhibit 46. 
The Court: Same ruling. 


(Plaintiffs’ Exhibit 46 received in evidence.) 
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(369) Mr. Bender: I hand Plaintiffs’ Exhibit 
46 to the witness and I am distributing copies to the 


jury. 
(Copies of Plaintiffs’ Exhibit 46 in evidence dis- 
tributed to the jury.) g 


Q. Could you describe for us your method of calcula- 
tions as used on this chart? A. On the basis of the goodwill 
calculated in Exhibit 45, the first year in which all of the 
three Lees were active, Harold, Lester, and Eric, the good- 
will of the company was reconstructed as $417,000. 

At the time of the sale the amount was $600,000, an in- 
crease during those five years of approximately $182,000. 

We then divided the $182,000 over the five-year period 
that this growth took place in which amounted to approxi- 
mately $36,000 increase in goodwill on a straight-wide basis. 

Had this growth continued from September 1, 1971— 
in other words, one year later from the time it was sold 
to June 1, 1975, during that 45-month period that goodwill 
would have increased about $136,000. 

Since Eric, Harold, and Lester Lee only owned 50 per- 
cent of the company, only 50 percent of this increment is 
attributable to their stock ownership and, therefore we 
(370) divided this number in half and came up with ap- 
proximately $68,000 as their share of growth based upon 
past experience from September °71 through June ’75. 

Q. In your calculations, did you make the assumption 
that the goodwill would continue to grow indefinitely? 
A. No. 

Q. Only through June 1, 1975? A. That’s right. 

Q. As to the third element of damages which you listed, 
that is loss of increasing goodwill, what is the total amount 
of damages under that element? A. $68,383. 

Q. I believe the fourth element you mentioned was in- 
creased capital gains tax; is that correct? A. That’s cor- 
rect. 
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Mr. Bender: I would like marked as Plaintiffs’ 
Exhibit 47 for identification a one-page schedule en- 
tifled: Harold, Lester, and Eric Lee Federal and 
State Income Taxes if no liquidation. 


(Plaintiffs’ Exhibit 47 marked for identification.) 


Q. I show you Plaintiffs’ Exhibit 47 for identification, 
Mr. Sommer, and I ask you if you can identify it. A. Yes. 
This is a schedule prepared by our office. 

Q. Would you, very briefly, tell us what it is (371) 
designed to show? A. It is designed to show the capital 
gains or income taxes paid by Eric, Harold, and Lester Lee 
as a result of the liquidation as compared to the income 
taxes which they would have paid if there had been no 
liquidation, comparing this to what the corporation’s share 
of the taxes would have been. 


Mr. Bender: Your Honor, I move the admission 
into evidence of Plaintiffs’ Exhibit 47. 
The Court: Same ruling. 


(Plaintiffs’ Exhibit 47 received in evidence.) 


Mr. Bender: I am handing copies of Plaintiffs’ 
Exhibit 47 in evidence to the members of the jury. 


(Copies of Plaintiffs’ Exhibit 47 in evidence were 
distributed to the jury.) 


Mr. Bender: I hand Plaintiffs’ Exhibit 47 to 
Mr. Sommer. 


Q. Mr. Sommer, would you please describe the calcula- 
tions you used in constructing this exhibit. A. The first 
tax pair or individual is Eric and Norma Lee, his wife, and 
the first column shows information abstracted from the tax 
return. Eric Lee filed for 1971 an income tax return show- 
ing taxable income as a result of liquidation of $118,000. 
He paid a Federal tax of $49,000 (372) and a State in- 
come tax of $10,000, approximately. 
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If the liquidation had not taken place in 1971 his tax- 
able income would only have been $26,000, as we calculate it. 
His Federal tax thereon was $6500 and State tax $124, for a 
differential—in other words, he paid $43,220 more tax, 
Federal tax, because of the liquidation, and $9,911 more 
tax to the State, or District, because of the liquidation, or 
a total increase in taxes of $53,000, approximately. 

’ We did the same calculations for Harold and Dorothy 
Lee showing the tax return as filed, showing the tax return 
as reconstituted, and the additional taxes that were paid 
because of the liquidation, which amounted between State 
and Federal taxes to approximately $78,000. 

For Lester and his wife we showed the tax returns as 
filed with the liquidation, the tax returns as we would have 
prepared them without the liquidation, and the result, ap- 
proximately, $39,000 lower tax if there had been no liquida- 
tion. : 

We then go to the middle of the form on the left-hand 
side. We summarized these amounts. The additional tax 
paid by Eric, $53,000, by Harold, $78,000, and by Lester, 
$39,000, or the Lees paid $170,000, approximately, capital 
gains taxes as a result of the liquidation. 

(373) We mitigated this because of the corporation 
had not liquidated because of the payment of goodwill 
there would have been a tax at the corporate level. We 
calculate that the Federal income tax and the District of 
Columbia tax on a $600,000 goodwill would have amounted 
to $115,000. 

So that as a result of liquidating there was an increase 
in Federal and State taxes of approximately $55,000. 

Q. So you took the additional taxes required of the 
individuals because of liquidation and subtracted from that 
the tax savings which the corporation received because of 
liquidation, and what did you find was the total amount of 
damages under the fourth element? A. The total amount 
of additional amount of taxes as a result of having been 
forced to liquidate was $55,000. 
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as Plaintiffs’ Exhibit 48 for identification a one-page 
chart entitled Total Damages. 


(Plaintiffs’ Exhibit 48 marked for identification.) 


Q. I show you Plaintiffs’ Exhibit 48 for identification 
and I ask you if you can identify that for us. A. Yes, I can. 

Q. Could you tell us, very briefly, what it is designed 
to show? A. This summarized the various exhibits that I 
just (374) hopefully detailed lucidly as to the various 
elements of losses, the date, the next 10 years, and to the 
retirement of Lester, who was the older of the two. 


Mr. Bender: I move for the admission of Plain- 
tiffs’ Exhibit 48. 
The Court: Same ruling. 


(Plaintiffs’ Exhibit 48 received in evidence.) 


Mr. Bender: I hand copies of Plaintiffs’ Exhibit 
48 to the members of the jury and I hand Plaintiffs’ 
Exhibit 48 to the witness. 


(Copies of Plaintiffs’ Exhibit 48 in evidence were 
distributed to the jury.) 


Q. Would you please describe for us the method which 
you used in preparing Plaintiffs’ Exhibit 48? A. 1 sum- 
marized on this schedule the various elements of damages 
as calculated in previous exhibits. These numbers are sum- 
maries of what I just reviewed. 

‘The loss to June 1st, 1975 shows how much was lost by 
not having this money invested at the additional 6.5 percent 
interest had the Lees had a distributorship half the size, 
half the profitability, of Capitol City. 

The lost salaries and benefits of the amount of salaries 
that were not earned by Eric and Lester Lee. 


306a 
Ernest L. Sommer, for Plaintiffs—Direct 


The loss of goodwill is the growth of goodwill from 
(375) during the same 45-month period. 

The increased capital gains tax is the amount of capital 
gains tax that was paid, because no new franchise was 
forthcoming and the corporation had to be liquidated. 

The total of these four elements of damages through 
June 1st, without giving any impact or interest, was $599,- 
000, approximately. 

Below that we show the additional loss on return of 
investment for the next 10 years if these funds had been 
invested at the additional 6.53 percent discounted to today’s 
value, and the salary that Eric and Lester Lee would 
have earned as compared to what they are earning right 
now for the next 10 years. 

So that by taking your June 1st summary of losses to 
date, $599,000, plus projecting at current value the next 
10 years’ losses, there is a discount of loss as of today’s 
dollar, not future dollars, of $1,431,000. 

In the second column, the losses, of course, to June 1st 
are identical because that’s the reality as it stands today. 
However, we recalculated losses, what certain elements 
would have lost if this franchise was held to age 65 of 
Lester. The loss on investment would have been $846,000 
for the next 24 years. 

The loss on salary was only limited to 10 years (376) 
and that would have the same $282,000. 

And under the employment plan that existed at Capitol 
City, they have lost current value of pensions totaling 
$24,500 to replace them today. 

On the basis of projecting this to age 65, the current 
value of these members would be $1,752,000 to replace these 
damages. 

Q. Can you tell me what reason there is for considering 
a 10-year holding period? A. Well, the experience that the 
Lees had in the last franchise was approximately 10 years, 
and we projected back and forth using the same guidelines, 
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Q. What reason is there for considering a holding 
period terminating on. the retirement of the oldest son? 
A. Anybody who buys a business, gets married, does so 
hopefully for a lifetime and sometimes it does not work out 
that way, be we all enter into situations which we hope 
will last forever. 

Q. Have all future damages shown on this chart been 
discounted? A. All future damages have been discounted 
to June Ist, 1975. 

Q. At a rate of— A. 814% percent interest. 

(377) Q. Do all the numbers on this chart come from 
the prior damage exhibits? A. All of these numbers come 
from Exhibits 41, I think, through 47. 

Q. I believe that is 40 through 47. A. 40 through 47. I 
stand corrected. 


Mr. Bender: Thank you. 

Mr. Flinn: May we use that blackboard for just 
a moment, your Honor? 

The Court: Fine. 


Cross-Examination by Mr. Sachs: 


Q. You stated that you did have some liquor distribu- 
tors as clients. What states are they located in? A. They 
are located in New York State. 

Q. All of them? A. Yes. 

Q. You are are that liquor distributorships are regu- 
lated by states? A. Yes. 

Q. And the amount of mark-up they can charge is also 
regulated by many states? A. Correct. 

Q. Are you familiar with the types of regulation of 
(378) liquor profits on distributors’ products such as the 
mandatory and fair trade and voluntary fair trade? A. As 
it affects in Washington, D.C.? 

Q. As it affects any liquor distributorship. 

In your computation you used the Washington, D.C. 
assumption. In that. district, are there any regulations or 
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prices that can be charged? Do you know? A. I believe 
there is an affirmation law. 

Q. Which would mean— A. That there are regulations. 
I didn’t go into that specifically. 

Q. You didn’t take into account these various restric- 
tions that might be applied to pricing in your computations? 
A. Because I used a distributorship of half the quality, 
which would imply a profit taking into consideration all of 
these factors. 

Q. Would it not have to be located in Washington then? 
A. Profit is the bottom line and doesn’t have to be located 
in Washington. Profits are whether they are in Washing- 
ton or Staten Island or Florida. Profits are profits. That’s 
what you can take home. 

Q. So you did not check as to this factor any other 
areas of the country besides Washington? 


(379) Mr. Bender: I think that mischaracter- 
izes this witness’ statement. I don’t believe he said 
he checked Washington. 


- A. No, I didn’t. I used the experience of a company in 
Washington as a guideline for what is referred to as qual- 
ity. You think quality is measured by profits in the long 
Tun. « 

Q. Do you have a copy of the Price-Waterhouse report 
that you looked at earlier? A. Yes, 

Q. Would you take that out, please, and turn to the 
letter. 

I call your attention to the third paragraph. Read that 
third paragraph aloud. A. ‘‘Our engagement as auditors 
was not until after July 31, 1961; therefore, we were not 
present to observe the physical inventory as of that date 
and we have not attempted to satisfy ourselves as to the 
beginning of inventories by other auditing procedures. 
Since the beginning inventory has a significant effect on the 
results of the operation for the year, we do not expect an 
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opinion on the accompanying statement of income and 
retained earnings for the year ended July 31, 1970,’’ and 
I testified to that. 

Q. Didn’t you say this was a clean opinion? (380) 
A. I said this was a clean opinion as to the balance sheet of 
the statement of condition, and this is a clean opinion as to 
the balance sheet. 

Q. But not as to the earnings? A. I testified in con- 
formity with this paragraph. 

Q. You used the earnings from this statement in view- 
ing your various schedules, did you not? A. I used this as 
an additional check on the Granet & Granet information. 
Yes, I did. 

Q. Granet & Granet’s information? A. The tax returns 
that were supplied to us by Granet & Granet, who were also 
the people that Price-Waterhouse worked for in preparing 
this report. 

Q. Price-Waterhouse indicates here that they didn’t 
check out the beginning inventories. <A. Yes. 

Q. If the beginning inventories were higher, then the 
income shown on these statements for 1970 would have been 
lower, right? A. That’s conjecture. 

Q. I’m not saying they were lower. If the inventory 
were higher the income would have been lower. A. Cor- 
rect, but their annual and monthly reports issued to the 
governing agencies would tend to give some (381) cred- 
ence to the numbers. 

Q. Are those reports in evidence? A. No. 


Mr. Bender: We are not clear as to what that 
question was. 

The Court: He asked whether they were in evi- 
dence and he said no. 

Mr. Bender: These reports being— 

The Witness: The monthly and quarterly gov- 
ernment liquor reports. 

Mr. Bender: Thank you. 
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By Mr. Sachs: 


Q. Likewise, this report of Price-Waterhouse does not 
give any opinion as to the income statements for the prior 
years that are set forth in there? A. Correct. 

Q. Would you please turn to the second page of the 
supplementary information. 

Incidenta!‘y, we are now looking at Plaintiffs’ Exhibit 1; 
is that correct? 


(Pause.) 
Mr. Bender: This is Plaintiffs’ Exhibit 1. 


Q. Look at the last sentence on that page, the second 
page of the supplementary report. (382) A. I have it. 
Q. Would you read that sentence and the following two 
sentences. A. (Reading): ‘‘At the request of James Beam 


& Company, the company will discontinue serving as a 
distributorship for Beam products effective October, 1970. 
This product line has in the past contributed significantly 
to the sales of the company, i.e. sales exceeded one million 
dollars in each of the years 1969 and 1970. No reason was 
given to Capitol City Liquor Company for this action. 

Q. Did you take into account this loss of $1,000,000 for 
sales each year in your computation? A. No, I did not, 
because we were dealing with an equal distributorship of 
equal ability at a different location. 

Q. Wouldn’t an equal distributorship have been equally 
able to lose the Beam account? A. That’s conjecture be- 
cause if you go down and you read this report further, 
$20,000,000 of volume was distributed amongst other dis- 
tributors which could have been—which I did not factor into 
it as to what would have been Capitol City’s gain had they 
picked up the $20,000,000 of volume in terms of the people 
that went out of business. 

Q. But this particular loss referred to Capitol City 
(383) which you were using as your sample. Shonldn’t 
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you have taken this particular item into account just the 
same as if the loss had occurred on October, 19697 A. Not 
in my judgment. 

Q. Do you have exhibits 40 through 48? A. I have 
my own copies which I think conform. 

Q. On Plaintiffs’ Exhibit 49, the amount of interest 
income collected, which is shown, represents income in the 
hands of the Lee brothers individually. A. Correct. 

Q. On Exhibit 41, the profit shown on that exhibit rep- 
resents the profit before tax of Capitol City Liquor Com- 
pany, a corporation. A. Yes. 

Q. In order for that profit to come into the hands of 
the Lee brothers a dividend would have to be declared, 
would it not? A. Not if they operate as a partnership. 

Q. Was it a partnership? A. A new franchise might 
have been. 

Q. You keep talking about speculation. Isn’t that 
speculation too? A. No, because we are comparing pre-tax 
earnings under similar conditions. 

(384) Q. These conditions are not similar, are they, 
where you have the income in one case in the hands of a 
corporation and in another case in the hands of an individ- 
ual. A. We are projecting here that half a franchise would 
have earned as compared to what the brands yielded, and 
that franchise could have been a partnership which would 
have not have had Federal income tax. It is the same as 
there are no taxes deducted— 


The Court: Franchise or distributorship? 
The Witness: I’m sorry. Distributorship. 


Q. If it had been a partnership it would not necessarily 
have the same factors as Capitol City Liquor Company, a 
corporation? In other words, there could have been other 
circumstances which might have affected its profitability. 
A. Would you elucidate? 

Q. Personal liability on the part of the shareholder. 
A. Correct. 


312a 


Ernest L. Sommer, for Plaintiffs—Cross 


(385) Q. But let’s go back to what the figures are here 
for a moment with the use of the Price, Waterhouse report. 
I refer you particularly to the statement of income on 
page 3. 

Now, as you show on your Exhibit 41, Plaintiff’s Ex- 
hibit 41, the income before income taxes for the fiscal year 
ended July 31, 1970 was $372,317. The report also shows 
the taxes paid, does it not? A. Correct. 

Q. And these were $194,750? Is that correct? A. Yes. 

Q. So the net income is $177,5671 Is that correct? A. 
Correct. 

Q. So taking Capitol City Liquor Company as it existed, 
if Capitol City Liquor that year was to have distributed all 
of its income it would have distributed $177,567 to all the 
Lees, the five of them? A. Well, we are dealing with future 
events. 
Q. I’m talking about this particular statement here, 
it would have distributed $177,567 if it had distributed all 
its income for that year, because it could not distribute 
the $194,000 which it would have had to pay in fone! 
A. Right. 

(386) Q. In order for the Lees to get any money out 
of the corporation they would have had to absorb this tax. 
cost, and this is what they would have gotten, see 000? 
A. Yes. . 

Q. Now, if we take half of that to represent the plain- 
Uffs’ share, what would we get? You have a little com- 
puter there. A. It is $88,783. 

Q. Now, if we take that figure of $88,783 and we go 
back to your Plaintiffs’ Exhibit 41 and you do the same 
computation. A. Yes, but you are comparing apples and 
pears. 

Q. I submit that you are comparing apples and pears. 
Your counsel can let you explain. 

If you did the same computation, we put this $88,783 
over $1,283,168, then you get what percentage? A. Ap- 
proximately 6.92 per cent. 
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Q. And that is less than you assumed or you hypoth- 
esized rate of 7.977? A. As I pointed out to you, coun- 
selor, the 7.977 has an income tax factor, too, because the 
Lees have to pay taxes on this money. 

Q. The Lees have to pay taxes on the $88,783, do they 
not? (387) A. Correct, but it does not compare. 

Q. That is all. 


Mr. Hoffmann: I don’t know what you mean by 
(‘thet is all’? The witness wants to explain his an- 
swer further, and I hope that he would be allowed to 
do so. 

Mr. Sachs: It is a very simple question. Counsel 
can go into it on redirect. 

The Court: The question can be satisfied by a 
yes or no answer, which is sometimes welcome to the 
Court. 

Mr. Hoffmann: Your Honor, for my own sake 
may I hear back the question to which the answer 
yes or no should have been forthcoming? 

The Court: Whether they pay taxes on the 
$88,000 and the answer is yes. 


Q. Passing to Plaintiffs’ Exhibit 43, in your computa- 
tion of the ten year loss of carnings you assumed that dur- 
ing this entire ten year period neither of the Lees would 
earn anything? A. No, I have assumed based upon the 
last 45 months, that that history would repeat. 

Q. That is, Eric Lee would have earned nothing and 
Lester Lee would have earned $13,725 a year? A. Correct. 

(388) Q. On Plaintiffs’ Exhibit 44 the good will paid 
Ly Seagram’s is shown as $600,000. Do you know how that 
wes Getermined? A. How it was determined? From evi- 
dence given today—and we can check this out—it was ap- 
proximately 3.4 times eaiuings after taxes, but because of 
the lack of information we had to convert this to a ratio be- 
fore taxes, and since Seagram’s or everybody is in the 50 
per cent bracket, the numbers coincide. 
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The before tax ratio and the after tax ratio would be 
generally identical. 

Q. So you think the figures would have been substan- 
tially the same? A. Except I could not go back as many 
years and calculate because of lack of information. 

Q. But in the use of the income figure to Capitol City, 
you just used one year income? <A. Correct, which is con- 
sistent with the reading of the testimony this morning that 
when— 


Mr. Flinn: I submit the witness is now giving 
a legal conclusion as to somebody else’s testimony, 
and while I’m willing to accept his expertise in ac- 
counting, I am not willing to accept his legal opinion. 

Mr. Bender: Accountants practice in areas of 
(389) law, and the two overlap. 

The Court: Counsel did not ask him for an 
opinion. 

Mr. Hoffmann: Since we have a procedure here 


* * * 
(394) ERNEST SOMMER, resumed. 


Continued cross-examination by Mr. Sachs: 
Q. Good morning, Mr. Sommer. A. Good morning. 


Mr. Bender: I’m sorry to interrupt, your Honor, 
but may Mr. Eli Liebowitz be seated at counsel 
table? | 

The Court: Yes. 


Q. In Plaintiffs’ Exhibit 41 you state, do you not, that 
the rate of return on Harold Lee’s investment of his pro- 
ceeds of sale was only 5.153 per cent. Do you have any 
idea why he earned so much less than his sons? A. He in- 
vested in tax-free bonds which have a lower yield, and 
that’s why he had a 5.153 return. 
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Q. So the way that income is taxed does have a bearing 
on the rate of return? <A. Ultimately, yes. 

Q. Since we are on taxes, let us turn to tax damage, 
Exhibit 47. 

One of the elements that you found here was a (395) 
difference of tax treatment; is that correct?’ A. That’s cor- 
rect. 

Q. That’s another situation in which you felt the tax 
aspect did have a bearing? A. Yes. 

Q. That pre-tax profits were not sufficient to look at? 
A. Ultimately it is what you take home that counts. 

Q. This is a somewhat complicated area, so just to 
recapitulate what the facts are for the jury, briefly, the 
corporation sold all its assets in 1970; is that correct? A. 
That’s correct. 

Q. Then, in 1971, the corporation was liquidated and 
distributed the proceeds of sale to shareholders? A. Cor- 
rect. 

Q. Let’s first consider the actual taxes that were paid. 
The actual taxes that were paid were paid by the individ- 
ual shareholders on their personal income tax returns for 
1971; is that correct? A. That’s right. 

Q. No tax was paid by the corporation on this sale? 
A. Correct. 

(396) If the corporation had retained half the profits, 
half the proceeds of sale, and had it reinvested it into an- 
other distributorship, you computed that there would have 
been a tax at the corporaie level of about $115,000? A. 
Correct. 

Q. Actually, the corporation would have paid a tax 
double that amount on the entire proceeds? A. This is cut 
in half, yes. 

Q. So it would have been about $230,000? A. That’s 
correct. 

Q. This tax would have been payable, would it not, even 
though the other half of the proceeds was distributed to the 
other family, Henry and Arthur? A. Correct. 
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Q. So if the plaintiffs here had done what they expected 
to do and kept the corporation alive, there would have been 
an additional tax cost to Henry and Arthur beyond what 
they actually paid; is that not so? A. No. The calculation 
would lave been the same. 

(397) Q. I thought you just said that the corporate 
tax would have been payable as well as the individual tax 
payable by Henry and Arthur. A. Depending on the use of 
good counsel, there would have been a stock redemption 
which would have reduced some of these taxes. 

Q. But there would have been more tax payable than 
what actually was paid? <A. In terms of the other mem- 
bers of the family, yes, only in terms of the other members 
of the family. 

Q. Can you approximate how much this additional 
amount would have been? A. I would estimate that if 
there had been a partial redemption that the other members 
of the family would probably have paid, instead of this 
170,000 shown on this exhibit, maybe 125,000, 130,000. 

Q. So they would have paid 125 plus 115? A. Correct. 

Q. Which is 240, approximately? A. Right. 

Q. Instead of 170. So there was approximately a $70,000 
difference? A. Correct, as it affects the other side of the 
family. 

(398) Q. You testified that actually the corporation 
didn’t pay apy taxes. Can you tell us why this was? 
A. There is a provision under the Internal Revenue Code 
when there is a sale of a business and you liquidate under 
certain sections, the tax on the sale of the business is 
deferred to the stockholders rather than to the corporation, 
so that there is not a duplication of tax. 

As you pointed out, in the case of the other half of the 
family if they had not gone along with buying a franchise 
there might have been a duplication of tax, but they might 
also have gone along with the franchise. 
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Q. That would have entailed their having to invest their 
proceeds also in another distributorship? A. Right, or 
any other business within the corporate entity. 

Q. In order for this provision which you mentioned, 
this tax provision, to apply, it was necessary for the cor- 
poration to adopt a plan of liquidation, was it not? A. 
Correct. 

Q. And they did in fact adopt a plan? A. So we were 
advised, yes. 

(399) Q. Did you see this plan? A. We didn’t see 
the plan, but we talked about it. From what I understand, 
it had been examined by Internal Revenue, so it must have 
met the requirements. 

Mr. Sachs: I would like two documents marked 
for identification as Defendant’s Exhibits C and D. 


(Defendant’s Exhibits C and D were marked for 
identification. ) 


Mr. Flinn: Your Honor, may I briefly state for 
the recor that these two exhibits were attached to 
the plaintiffs’ answers to the defendant’s interroga- 
tories verified as of Monday of this week and on file 
with the court. 

Mr. Sachs: I move these in evidence. 

The Court: Received in evidence. 


(Defendant’s Exhibits C and D were received in 
evidence.) 


By Mr. Sachs: 


Q. This type of plan of liquidation requires that the 
corpovation be liquidated within one year after its adop- 
tion, does it not?) A. No, because you can revoke the elec- 
tion under Section 337. 

(400) Q. So that would mean that they would have to 
change the arrangement which they adopted in the plan? 
A. Correct. 
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Q. First on your good will deduction, which is Exhibit 
46, as I understandit— A. May I just find it in my papers? 

Sorry. 

Q. As I understand it, this is based exclusively on a 
forward projection of five years’ past performance for the 
Capitol City Corporation. A. Forty-five months, not five 
years. 

Q. Forty-five months. And it doesn’t entail any ex- 
amination on your part of what actually happened to 
Capitol City after the sale? A. That is correct. 

Q. And you also didn’t take into account any other 
business factor, such as recession and things of that sort? 
A. That is correct. I did verify to some extent that there 
was increase of alcohol consumption in the United States, 
that $20 million of business was liquidated and redistrib- 
uted in the district, but the most important factor really is 
the growth which this company showed the five years pre- 
ceding this (401) 45-month calculation. 

Q. Would you now turn to Exhibit 43. In the lower left 
there is a little computation there of pension benefits. These 
benefits payable to the lease would have been payable only 
if they stayed in the employ of the company until they 
reached 65, is that correct? A. Correct. 

Q. So if they left for any reason, they resigned to go 
elsewhere, they didn’t like the business any more, for any 
reason, at age 62 would they have received anything? 
A. Under the revisions of the Internal Revenue Code— 

Q. The time I am talking about here is 1970 and 1971. 
A. No. Today the law is changed. 

Q. We have been talking about specifies. Now let’s see 
if we can recapitulate where we stand. 

As I understand it, your damage computations, at 
least in most part, are based on a financial history of the 
Capitol City Liquor Company divided in half? A. Correct. 

Q. And the element of loss of investment in (402) 
particular is based on the earnings of the fiscal year 1970 
for that company? <A. Correct. 
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Q. That year’s income was substantially higher than 
the prior year, was it not 2 A. It was higher. 

Q. Did your computation assume that the plaintiff ac- 
tually would have purchased a distributorship that would 
perform the same as Capitol City divided by two? A. Yes. 

Q. So only if in fact they had purchased another dis- 
tributorship which didn’t perform like Capitol City your 
computations really wouldn’t be applicable? A. Correct. 

Q. One last question. Would your computations be 
applicable if the defendant’s obligation were merely to put 
the plaintiff in touch with distributors who are interested 
in selling and not to object to the sale? A. Could you 
repeat the question? 

Q. Would your computations have been applicable if 
the obligation of the defendant were merely to put the 
plaintiffs in touch with other distributors who were inter- 
ested in selling and to consent to the transfer (403) of 
the franchise? A. If this was the criteria they were look- 
ing for, these computations would be applicable. 

Q. They would bet A. Yes. 

Q. I thought you indicated at the outset of your tes- 
timony that the ealeulations required a commitment on the 
part of the defendant to provide another distributorship? 
Let me get the exact language. 

I am reading from page 323 of the transcript: 


“Jf Seagram had failed to provide opportunities to 
purchase or kept plaintiff from purchasing a Seagram dis- 
tributorship.’’ 


Now, do you equate providing an opportunity with 
merely putting them in touch with a— A. I believe that 
question, when I was asked, went on to state half the 
profitability. That being the criteria, I would say— 

Q. That isn’t the point which I am inquiring about. 
The question I have is do you consider providing an oppor- 
tunity to purchase to be the same as merely putting the 
plaintiff in touch with a willing seller? A. Providing an 
opportunity? 
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(404) Q. Do you think that providing an opportunity 
to purchase a business is the same as merely putting some- 
body in touch with a possible seller? A. No. 

Q. That is the question I am asking. <A. Providing an 
opportunity is a finite, definite result. Putting somebody in 
touch would not be the same thing. 

Q. Just a few minutes ago I think you testified that your 
calculations assumed an actual purchase of a house com- 
parable to Capitol City’s. So I ask you again, would 
merely the obligation to put the plaintiff in touch with a 
seller be sufficient to bring your computations into opera- 
tion? A. Putting somebody in touch would not be the case, 
but the criteria of measuring what is half of Capitol City’s 
is what I addressed myself to. 

(405) Q. So I understand what you are saying, your 
calculations do assume an actual acquisition, not merely 
putting in touch? A. Correct. 


Mr. Sachs: That’s all. 

Mr. Bender: Your Honor, might I have read 
back where he asks the witness about an equivalency 
between putting in touch and providing an opportu- 
nity. 

The Court: Yes. 


(Record read.) 


Redirect examination by Mr. Bender: 


Q. When you answered the question which the Reporter 
was just kind enough to read back, were you giving us < 
general answer ‘hat would be true in all cireumstances or— 


Mr. Sachs: I object to that question as leading. 
Mr. Bender: I didn’t finish the question. 
The Court: Maybe it will be more leading. 


Q. —were you giving us an answer to which there might 
be circumstances where your answer would not be the 
answer to the particular question asked? 
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Mr. Sachs: It sounds like it is a little bit (406) 
more leading. 

The Court: Yes, I think the jury has heard the 
question. 

The Witness: May I have it read all at once? 

The Court: It appears to me we have too many 
interruptions in this case. 


(Record read.) 


A. My answer would vary with conditions. 

Q. If there were an industry or a business in which it 
was difficult for buyers and sellers to come into contact 
with each other, might the answer you gave not be the 
correct answer? A. Yes, 

Q. I direct your attention to Plaintiffs’ Exhibit 1, which 
is the Price, Waterhouse report. Yesterday Mr. Sachs 
asked you questions concerning the loss of the Jim Beam 
line and he referenced sales attributable to that line in a 
certain amount. Is there mention of such a loss in that 
report? A. There is a reference in the report as to the 
discontinuance of the James Beam line, yes. 

Q. Is there any reference in that report to the fact that 
whether or not any profits were ever attributable to that 
Jim Beam line? (407) <A. There is no reference in the 
report as to whether that sales volume resulted in any 
profit at all. 

Q. Do you know on the basis of your analysis, which was 
conducted with the other documents in evidence, whether 
in fact any profit was attributable to the Jim Beam line? 


Mr. Flinn: Objection, your Honor, on the best 
evidence rule. 

Mr. Bender: Your Honor, I asked the witness for 
his knowledge on the basis of reports which are in 
evidence. 

The Court: Then the reports are the best evi- 
dence. 
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Q. Yesterday, Mr. Sommer, Mr. Sachs was kind enough 
to write some numbers on the blackboard which numbers 
have been preserved for us and he inquired of you as to 
the propriety of using before tax earnings in your damages 
computations. 

Your prior testimony was that in your opinion the 
proper yardstick was before tax damages. 

On the basis of Mr. Sachs’ questions have you changed 
your opinion? A. Absolutely not. 

Q. You still think the proper measure is before tax 
figures? A. The proper measure is before taxes for a 
number (408) of different reasons. 

We must compare equals with equals, and any amount 
which might be recovered is, of course, subject to income 
tax. We can’t compare yards and meters. We must use 
the same yardstick or meter stick in making our calcula- 
tions. 

Q. Can you tell us whether damages recovered in a law- 
suit for lost profits are taxable? A. Damages recovered in 
a lawsuit for lost profits are subject to ordinary income 
taxes. 

Q. So if the plaintiffs recovered any damages for lost 
profits in this lawsuit they would have to pay income taxes 
on the basis of ordinary income? <A. Correct. 


The Court: How does that enter into the picture? 
Mr. Bender: There was some discussion by Mr. 
Sachs, some questions, as to double taxation and 
single taxation, and I think this is relevant to those 
questions which were asked on cross-examination. 
The Court: We part company there. 


Q. On cross-examination you were asked questions di- 
rected to Plaintiffs’ Exhibit 43 in particular, the pension 
plan calculation shown on that exhibit. 
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Can you tell us under the law as it is today if (409) 
the plaintiffs retired before the age of 65 would they lose 
their pension benefits? 


Mr. Sachs: I object to the question as not being 
pertinent to the period we are concerned with. 
The Court: Sustained. 


Q. Iam going to read to you from the record at page 323 
the hypothetical question which really initiated your tes- 
timony as to damages in this case. I will ask you upon the 
basis of cross-examination if you wish to change your an- 
swer. The question was: 

‘“‘Q. If Seagram has injured plaintiffs by inducing them 
to sell Capitol City as described in this testimony, and if 
Seagram has failed to provide an opportunity to purchase 
or kept plaintiffs from purchasing a Seagram distributor- 
ship of about half Capitol City’s prefits and about half 
Capitol City’s price, is it possible for a knowledgeable ac- 
countant to analyze the situation and put a dollar value on 
the damage directly resulting from such acts of Seagram?’’ 
A. My answer would be exactly the same. 

Q. What would your answer to that question be? A. 
Yes. 


Mr. Bender: I have no further questions, your 
Honor. 


(410) Recross examination by Mr. Sachs: 


Q. I have only one area I would like to clarify and that 
involves this computation on the blackboard. 

Let’s cut away al! the frills, get down to the basics 
here: When you are talking about income of an individual 
from bonds like those shown on Exhibit 40, and those bonds 
are owned by the individual, he pays taxes on that interest 
and that’s it, that’s the only tax paid; is that correct? 
A. That’s correct. 
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Q. When we are talking about a shareholder of a cor- 
poration and we are talking about corporate profits, a tax 
is paid by the corporation and then the balance, if it is 
distributed to the individual shareholder, an additional 
tax is paid by the individual; is that correct? A. Can I 
qualify my answer? I don’t want to give a yes or no an- 
swer like the last time. 

Q. Go ahead. A. The answer to your question is yes; 
however, I was using these numbers as yardsticks as to 
what income yields on investment, so that we must sep- 
arate out of here the viccitudes of the Internal Revenue code 
because— 

Q. Aie you comparing an investment by individuals 
(411) with an investment by a corporation? A. Well, if 
I may, sir, if these bonds, if these funds had been retained 
in the corporation and the income shown in Ex _ it 41 or 42 


were earned by the corporation, we would have the same tax 
effect. 


As you pointed out so succintly, any income, if held in 
the corporation, is reduced by approximately 50 per cent so 
that we must compare equals. 

Q. In the cei poration you cannot assume that the cor- 
poration were to make the same investments in bonds, ean 
wef? <A. Yes, we can. If this corporation had not been 
liquidated it would have, could have, or might have, invested 
in the same honds. 

Q. A corporation can invest in stock, can it not? A. It 
can invest in anything. 

Q. Dividends are taxable to a corporation only to the 
extent of approximately 7 or 7.5 per cent, are they not? 
A. That’s correct. 

Q. So in the case of a corporation, you, as a prudent 
accountant, would advise the corporation to invest in bonds 
when they could invest in preferred stocks? A. It depends 
on the purpose of the investment. (412) On the assump- 


997 
325a 


Ernest L. Sommer, for Plaintiffs—Recross 


tion that I would need money, I would stay with the bonds 
because there is more security and less fluctuation in the 
bonds, and I wouldn’t have to take a loss. 

Q. One point you mentioned was the possibility of the 
new distributorship being a partnership. A. Correct. 

Q. To be a partnership a corporation— 


Mr. Bender: Your Honor, there were no ques- 
tions as to this on redirect. 

Mr. Flinn: Your Honor, I thought Mr. Bender 
concluded his redirect with the question as to 
whether o: not the witness’ testimony in its entirety 
would be the same following the cross-examination. 

It seems to me he reopened the entire area. 

The Court: Yes. 

Mr. Hoffmann: Your Honor, forgive me for ris- 
ing instead of my esteemed colleague here, but Mr. 
Bender read the witness a question on page 323 of 
the transcript. 

The Court: I heard that. 

Mr. Hoffmann: That question went to wnether 
or not Mr. Sommer was in a position on the basis 
of certain contingencies described to give an opin- 
ion, to which his answer was yes. That was all it 
was. It was not, as Mr. (413) Flinn has sug- 
gested— 

The Court: I understood it to be a reaffirmation 
of what his prior testimony has been. 

Mr. Hoffmann: May I request your Honor— 

The Court: I heard it. Let’s proceed. 

Mr. Flinn: Your Honor, there was specific tes- 
timony reaffirming his computation on this partic- 
ular point. : 

The Court: I think so. 

Let’s try and move along. 
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By Mr. Sachs: 


Q. My question: In order for there to have been a 
partnership investment it would have been necessary to 
liquidate the corporation? A. Correct. 

Q. So that the liquidation of the corporation was a 
likely occurrence? <A. Yes. 


Mr. Sachs: I have no further questions. 
The Court: You are excused. 


(Wicness excused.) 


Mr. Flinn. Your Honor, I wonder whether the 
defendant might request that the calculations repre- 
sented on the blackboard be reduced to a written 
sheet of paver and marked as an exhibit. 

(414) The Court: Yes. Do that and mark it as 
an exhibit. 

Mr. Flinn: May it be Defendant’s Exhibit X. 

Mr. Hoffmann: Can we be careful how the exhibit 
is entitled? The views expressed in the exhibit were 
not shared by the witness at all. 

Mr. Flinn: We understand that. We are merely 
asking the calculation be made of record so it gives 
meaning to the questions that were put and the an- 
swers that were given by the witness. 

Mr. Hoffmann: It is not an exhibit, in my sense, 
that I can appreciate. It is an exhibit, if it is one, 
that simply reflects a question by counsel. 

The Court: It is an exhibit to this extent: There 
was testimony given for this jury which related to 
those figures and without that the possibility of con- 
fusing the jury might exist; might it not? 

Mr. Hoffmann: Your Honor, except that the wit- 
ness repudiated the schedule as it appears on the 
blackboard. 

Mr. Flinn: We stipulate that we repudiated it. 
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Mr. Hoffmann: That’s all. [ was concerned with 
the title of the exhibit lest it be taken to mean it. 

(415) The Court: Somebody says something is 
a fish and somebody else says it is a cat. 

Mr. Hotfmann: There was no witness who said 
what it was, it was just a lawyer. 

Mr. Flinn: There is no argument about that. 

Would you look at it and see that it accurately 
reflects— 

Mr. Hoffmann: I would like a title on that. 

The Court: I don’t think we can agree on the 
fact that it is a nice day outside. 

Mr. Hoffmann: May we put a title on that? 

Mr. Flinn: All right, do that. Put anything 
you want on it. 

You Honor, 1 would osk that the Clerk mark 
this as vefendant’s Exhibit X, a series of figures 
which I believe counsel wll stipulete accurately re- 
flects those on the blackboard which were used by 
Mr. Sachs in bis cross-examination of the witness 
and which Mr. Hoffmann has entitled: Lawyer 


Sachs’ suggested numbers. 
* * * 


(453) JACK YOGMAN, a witness called on behalf of 
the defendant, being first duly sworn, testified as follows: 


Direct examination by Mr. Flinn: 


Q. Mr. Yogman, by whom are you employed? A. Joseph 
Seagram & Sons. 

Q. What is yeur present position? A. President. 

Q. Will you very briefly answer the following questions 
to identify yourself. 

What is your educational background? A. I am a 
graduate in chemical engineering from Cooper Union. 

Q. Where is that located? A. Here in New York City. 
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(454) What was your work experience, if any, before 
being employed by Seagram? A. My work experience 
primarily is that I left college to join the United States 
Navy, went to boot camp, and event rally ended up in mid- 
shipman school, becoming an officer in World War I, was 
released from the Navy in 1946. 

At that time I had a brief experience with E. R. Squibb 
& Sons in Brecklvn. At the same time I finished school, 
received my degree in 1948. 

Shortly thereafter I joined Stevenson, Jordon & Har- 
rison, a management engineering firm based in New York 
City and had a number of clients all over the United States. 
Among the clients was Seagram, and in 1955 I began to do 
some work for Seagram in Canada, and in the same year 
I became a partner in the firm, but left the partnership to 
become assistant to the president of Seagram on August 
1, 1957. 

Q. Very briefly, just outline the positions you held at 
Seagram since that time. A. I started as assistant to the 
president in 1957. I have been with Seagram ever since. 

In 1961 or 1962 I became a vice president. (455) 
Shortly thereafter, president and assistant to the president; 
two or three years later, executive vice president, chief 
operating officer, and on August 1, 1971, became president 
of the company. 

Q. Apart from the particular positions that you held 
can you just give us one or two descriptions of the types 
of duties that you had before becoming president of the 
company? A. As assistant to the president it was purely 
staff at first; then after about four months I was given 
specific responsibilities in industrial relations, labor rela- 
tions, personnel and purchasing. About a year later I was 
moved into the production division, and I ran production 
for about four or five years. 

Q. You say production? You mean distilling? A. Dis- 
tilling and bottling and all the phases of operations, start- 


329a 
Jack Yogiman., for Defe ndant—Direct 


ing with the raw materials and taking it through the fin- 
ished product. 

Toward the end of this period I began to get additional 
administrative responsibilities. This is the period in which 
I became the vice president, and, finally, in the middle ’60s 
I started a captive counseling service to help our distrib- 
utors to become better distributors, and in that service 
we did every function to assist the (456) distributor, 
except as to sales. The sales end of it was left to the sales 
divisions. 

Q. Was this a service that you initiated, Mr. Yogman? 
A. Yes. 

Q. And upon what resources did you draw in originating 
this particular concept of the Seagram organization? <A. 
Well, my background as a staff engineer and a partner 
for Stevenson, Jordon & Harrison some eight and a half, 
nine years. Solhada background in consulting and I felt 
that the distributors needed some help in becoming better 
distributors, doing a better business job, running their 
houses, and we charged for the service. 

Q. Was this service free? A. No. The distributors 
paid at the start $60 a day per man. I don’t know what 
the charge is today, but we had 110 clients out of 450 dis- 
tributors, and the service is still going today. 

Q. Any other significant areas of resposibility that you 
held before becoming president? A. Well, eventually I 
ran the whele company, of course. Gradually I was given 
more and more responsibility, and the final step was in 
1965, where I was given the international division to run, 
as well as the United States (457) operations. 

Q. Has your job experience with Seagram ever put 
you in the sales divisions of the company? A. Not as 
such, no. I never worked in the sales division and I have 
never had any occasion to work within a sales division. 
Of course, now I direct the sales divisions as the president 
of the company. 
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Q. Do I understand, Mr. Yogman, that there is a pres- 
ident of each one of those sales divisions? A. We have 
about ten sales divisions and each one has a president who 
has the full responsibility of running his division. 

Q. What degree of authority do they hold? A. As much 
as we can give them, just about everything. He has what 
we call bottom line responsibility. He is responsible for 
the profit of that division. 

Q. And that is what you hold him responsible for? 
A. Yes. Right now we are starting our budget review for 
our next fiscal year, and each division comes in with a plan, 
and the plan they bottom line plan, what he will sell, how 
much he will spend, where he will spend it, and it is his 
responsibility to carry it through for the year. 

Q. Will you explain to us the nature of Seagram’s 
(458) domestic business? A. We have plants in about six 
cities. We are the largest distiller in the United States. 
We manufacture both wines and spirits which are sold 
through each of our sales divisions. Hach one has their 
own brands, of course. They compete with each other 
in the field, but each has its own brands, and they sell in 
two ways, one, through the monopoly states, of which there 
are 18. The state is the wholesaler, the State of Pennsyl- 
vania, Ohio, Michigan. 

And, of course, their ~ales division sells directly to the 
state. In the remaining states, the 32 states, which we 
refer to as open states, sales are made to independent whole- 
salers, people who run their own businesses, and they have 
responsibility within their particular markets for handling 
various of our brands, and it could very well be that more 
than one of our sales divisions uses the same distributor, 
and the same distributor has many competing brands from 
other suppliers. 

Q. What ownership interest, if any, does Seagram have 
in these distributors? A. At the moment I don’t know of 
any. We may have one or two, but our policy is we are 
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much better off with independent distributors in the United 
States, and they simply run their own show and we have 
franchise agreements (459) with them. 

Q. Is your industry very highly regulated by state and 
Federal governmental agencies? A. I think it is the most 
regulated industry in the United States. 

Q. Because of the nature of the product? A. Well, starf- 
ing with repeal. The jurisdiction is not a Federal one; it is 
a state one, and each state has passed its own series of laws, 
so that the regulations vary from state fo staie, ard depend- 
ing on the state, and in some states it is so higbly regulated 
that certain advertising, for example, for 'V Guide, can be 
shown only in certain states, and so on. 

But we respect each state’s laws and }) risciction. We 
run the company that way. 

Q. Is it your underst: inding, Mr. Yogman, that these 
legal regulations in most of the jurisdictions affect the 
ability of a distiller or supplier to have an on nership inter- 
est in a distributor? A. Well, I don’t know how many 
there are, but most of the states have what is usually 
referred to as tied laws, where it is illegal for a distiller 
to have any equity interest, any interest whatsoever, in the 
wholesaler; he cannot make a loan to the wholesaler; they 
control (460) your credit; they contro] everything. But 
this varies from state to state, obviously. But in most states 
they do have these laws. 

Q. Are you familiar with the distiibitorship in Wash- 
ington, D.C. called Capitol City Liquor C mpany? A. Yes. 

Q. Are you at all aware * the fact that that company 
was acquired for a man named Chester Carter? A. Yes. 

Q. Do you have any knowledge ct whether or not Sea- 
gram owns any stock in that comp. uy? A. I think we have 
some preferred stock in the company which Carter is pay- 
ing off, I think, and it was simply a ~Teans of legally helping 
him to purchase the company from the Lee family. 
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Q. You say legally? A. Yes, it is legal in the District 
of Columbia. 

Q. Now, apart from any ownership interest with its 
distributors, does Seagram have any kind of contractual 
relationship with these various distributors? A. We have 
franchise agreements which are normally one year agree- 
ments which are standard contracts, where the distributor 
has a contract with us which runs from August Ist to 
July 31st, the following year, which is our fiseal (461) 
year, where specifically he is given the right under the 
franchise to sell certain specific brands in his legal market 
area. 

Q. The area which he is authorized to sell in terms of 
his license? A. In terms of his license, yes. It is usually 
by state. 

Q. Now, at the end of that year term you mentioned, 
how is it decided whether or not Seagram will enter into a 
new franchise agreement or renew the old one with the 
distributor? A. That decision is made by the sales com- 
pany head whose sales are affected, and we have so few 
non-renewals. This almost goes on automatically from 
year to year. Practically all of our distributors have been 
with us since 1934, since repeal. 

Q. Did I understand you to indicate a moment ago tl 
a particular distributor might have more than one franchise 
agreement with one or two or possibly even several of your 
sales divisions? A. Not only that. He can have franchise 
agreements with a number of our divisions; he usually has 
franchise agreements with a number of other suppliers. 

(462) Q. In all instances will a majority of his sales 
be of Seagram franchise brands? A. Unfortunately, in 
most cases the majority of his sales are not sur brands. 
We have about 20 per cent of the American market. There 
are very few distributors where the majority of the sales 
are our brands. 
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Q. How many distributors does Seagram currently have 
these distributorship agreements with? A. I believe 454 
distributors at last count. 

, For approximately how long, since there is evi- 
dence on this trial you knew Mr. Harold Lee, did you know 
him prior to his death in 73? A. I would say since 1960. 
I did not meet him right after I joined the company, but 
I would say within a year or two after I joined the com- 
pany. 

Q. What was the basis of your relationship with him? 
A. Very nice. He was with the Calvert Livision. He was 
running it. We became business friends. We didn’t have 
much to do with each other socially, but I respected him, 
I admired him, and he was a fine gentleman. 

Q. Did that relationship continue after he (463) left 
Seagram and took over the operatior of Capitol City? A. 
Yes. When he took over Capitol City he came to New York 
and we talked about almost anything he wanted to talk 
about. 

Q. Was this true before he and his family sold Capitol 
City? A. Yes. 

Q. Did there come a time -vher. Hersid Lee discussed 
with you a possible sale of Capitol City? A. Yes, he did. 

Q. Can you tell us approximately when that discussion 
occurred? A. It’s very difficult to tie down in exact date. 
Spring or summer of 1970, sometime in there. 

Q. You can’t be any more specific than that? A. No. 
I’m sorry. 

Q. Give us your recollection as to what Mr. Lee said 
to you at this time? A. Simply— 


Mr. Hoffmann: Could we have particular meet- 
ings so we can have recollection explored rather than 
in general? 

Mr. Flinn: My difficulty is, based upon the tes- 
timony of the witness he is unable to isolate (464) 
a specific date other than spring or early summer 
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of 1970. I have focused my questioning upon that 
meeting where Mr. Haro\d Lee first raised the sub- 
ject of a desire to sell Capitol City. 
Mr. Hoffmann: Apart from your testimony, coun- 
selor, is it possible to take the meetings one by one? 
Mr. Flinn: I’m asking about the first meeting. 


Q. Do you understand the question? A. Yes. 

Q. Tell us as best you can, im words or substance, what 
Mr. Harold Lee said to you when he first came to you and 
proposed the possible sale of Capitol City. A. He simply 
said he wanted to scll his company and I said, ‘‘Fine.’’ 

I said, ‘‘Harold, you know the business better then I do 
and when we find a buyer, potential buyer, who is qualified, 
who knows the business and who has enough money to pay 
you want you want to sell it for—I have no idea what you 
want to sell it for-—if we should find someone, we’ll put him 
together with you; and if you can find someone, we’ll talk to 
(465) him.’’ 

Q. Are you giving us the recollection of your exact 
words or the substance as you ean recall? A. The sub- 
stance. The exact words obviously I don’t recall. It’s 
been about five years. This has happened occasionally. 
It does not happen too often that a man comes in and says 
he wants to sell his house. If we can find a buyer, we find 
one, but in the meantime find your own. It’s not our busi- 
ness. 

Q. Do you recall whether he gave you any reason for 
wanting to sell? A. No. Other than the fact that he wanted 
to sell, no. 

Q. Did he propose Seagram should buy Capitol City? 
A. No. 


4 * * 


(467) Q. Again, let me preface that question. 
In this meeting with Harold Lee, what is your recollec- 
tion, if any, as to whether he laid down any condition as a 
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prerequisite of his offer to sell Capitol City? A. There 
were no conditions whatsoever. 

Q. Let me be more specific. Did he in words or sub- 
stance say to you that Capitol City was not for sale unless 
his sons Lester and Erie were relocated in another dis- 
tributorship? A. Absolutely not. 

Q. In words or substance, did he say that he did not 
want even to discuss the sale of Captiol City unless Eric and 
Lester were provided with another (468) distributor- 
ship? A. No. 

Q. Did he ever m:ke any such statement to you at any 
time, whether or not at this particular meeting? A. No. 
As a condition for sale? No, absolutely not. 

Q. At that discussion or at any other time did you ever 
promise Harold Lee that you, or Seagram, would relocate 
Eric and Lester or find another distribu.orship as a condi- 
tion for his selling Capitol City? A. Absolutely not. 

Q. Why are you so positive? A. Because it is im- 
possible for us to make such a promise and keep it. There 
is no way we can agree, me or anyone else in the Seagram 
organization, or any other supplier, to guarantee or to 
promise or commit that we can deliver a distributorship be- 
cause these are independent distributorships. We hzve 0 
control over them. They are owned by independent busi- 
nessmen. Some may come up for sale and some may nct. 
We have no idea. We cannot direct someone to sell their 
house so we are in a position to make a commitment. It’s 
impossible for anyone in our company to make such a 
commitment. 

(469) Q. Going back again to this meeting when Harold 
Lee raised the subject of his desire to sell Capitol City, at 
that discussion, Mr. Yogman, do you have any recollection 
of Harold Lee saying he would like to have another dis- 
tributorship for his sons? A. Not at that meeting, no. 

Q. At this discussion do you have any recollection of 
Mr. Harold Lee saying he hoped that another distributor- 
ship may be available to his sons? A. At this meeting, no. 
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Q. At that same meeting do you recall whether there 
was any mention of Mr. Chester Carter? A. None whatso- 
aver. 

Q. In words or substance, did Harold Lee tell you at 
that same meeting that he understood that Seagram was 
looking for a distributorship for Chester Carter? A. No. 

Q. What makes you so sure? A. Because Chester Carter 
was an employee of ours at that time, and the first I heard 
of Chester Carter even interested in becoming a distributor 
was after he started negotiations with Harold Lee, which 
was a month or two or three after this meeting. There was 
no question of Carter becoming a distributor. (470) He 
never expressed an interest and we never did as of that 
point. 

Q. When did you first learn, as best as you can recall, 
that somebody was interested in a distributorship for Ches- 
ter Carter? A. When Carter had already begun his nego- 
tiations with the Lees. 

Q. Can you be any more specific as to the date? A. No. 
Sorry. 

Q. Going back again to that same c iscussion with Ha- 
rold Lee, when he indicated he would like to sell Capitol 
City, do you recall wuether there was any mention of other 
distributorships available for sale? A. No. 

Q. In that discussion with Harold Lee de you recall 
whether he recommended to you that Paley’s distributor- 
ship in Providence, Rhode Islard or Galenson’s distirbutor- 
ship in Minneapolis, Minnesota were up for sale?’ A. There 
was no discussion of any distributcrships at that meeting 
at any time. 

Q. As of that point in time what was the status of 
either or both of those houses, if you know, in terms of 
whether or not they were available for (471) sale? <A. 
The Paley house—Larry Paley, prior to that meeting, had 
come ‘o New York and said he had no successor. Although 
he was in good health and the house was in good shape, he 
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was making money, at some point in time he would like to 
sell the house. 

At the same time we had a problem in Boston. We 
had at that time three distributors in Boston and the 
market was not large enough to support the three of them. 
I was aware of the fact that the distributors were talking 
to each other as to who would buy who out or how they 
would work their way out of the situation. 

I felt at that time, because of the probability that one 
of the Boston distributors would eventually sell to one of 
the other two—in which direction I didn’t know, but that 
was up to them—that the Paley house in the adjacent state, 
Rhode Island, would be a natural place for the other dis- 
tributor to be located, the one who sold out. 

I told Paley that ‘‘ As long as there is no hurry on your 
part, let’s wait until Boston is resolved and then we may 
find a customer for you.”’ 

That’s the way it was left. 

Q. What was Paley’s response to it? (472) A. He 
was perfectly happy with it. He had no problems. He 
went back to Providence and we didn’t hear from him for 
months. 

Q. Did other members of Seagram discuss this problem 
with Paley? A. It could have happened. I am not aware 
of any specific talks. 

Q. The Boston problem was known only to you— A. 
Some of the sales heads were aware of it, and perhaps other 
people in the company. It was not a unique problem. 

Q. Do you recall how long hefore your discussion with 
Harold Lee, when he propose. the sale of Capitol City, 
this discussion with Paley had occurred? A. Perhaps six 
months or some time that winter, the winter before Harold 
Lee, that summer. 

Q. How long did the Boston problem remain unre- 
solved? A. A couple of years, I believe. A year and a 
half. I don’t know exactly. Eventually one of the three 
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distributors decided no succession and he liquidated and 
that left the other two, and he retired. Henry Price had 
enough money and he decided he did not want the Paley 
House. This is maybe a year anda half (473) or two 
years after. 

Q. When you say a year and a half or two years after, 
you are saying what? 1972? <A. End of 1971, 1972. I 
don’t know exactly when these things happened. It oc- 
curred about that time. 

Q. This is your best recollection? A. About that period, 
yas. 

Q. So did any one of those three Boston distributors buy 
Paley’s house? A. No. Henry Price retired. He liquidated 
and retired and lef; two distributors to solve their problem. 

Q. Back to the Golenson house in Minneapolis, what was 
its status in terms of availability for sale as of the time you 
spoke to Harold Lee? A. It was never really available to 
anyone. In Minneapolis there were two houses, Lou Golen- 
son—again the same problem. There was no succession 
in the house. His son was a lawyer and was not interested 
in becoming a liquor wholesaler. 

Q. Not very bright. A. The other house was owned by 
Arthur Wirtz, who has a son Bill Wirtz. They are active 
business (474) people. Arthur Wirtz, among other 
things, owns the Chicago Black Hawks. He is wealthy. He 
owns a howse in Minneapolis, one in Chicago and one in 
San Francisco. 

Q. What was the size of his house in Minneapolis? 
A. Relatively small compared to the Golenson house. The 
Golenson house was much larger. Neither house was doing 
too well. They were chewing each other up. 

Talbott, who was running the Seagram Division, one of 
the 10 sales divisions, suggested that maybe Arthur Wirtz, 
with capital, with knowhow, with a young son, should buy 
out Lou Golenson. He approached Wirtz with the plan, 
and within, I guess, two months the deal did take place 
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and Wirtz bought out Golenson. That was the simplest idea. 

What happened there was that the two operations were 
combined into one warehouse, one trucking system, one 
office, with the two selling organizations. Today it’s a very 
successful house. 

Q. From Seagram’s standpoint, what advantage, if any, 
did that kind of thing have? A. It made one very healthy 
distributor out of two not too healthy with succession. 
Bill Wirtz (475) is a young man. 

Q. What is your best -ecollection as to when this Wirtz 
purchase of the Golenson house took place? A. Shortly 
efter the Capitol City thing was completed, that same 
fall. I don’t know the exact date. 

Q. Fall of 1970? A. Fall of 1970, I believe, yes. 

Q. Following this discussion with Harold Lee when 
he erpressed an interest in selling Capitol City did you have 
any further discussion with hin: «onccerning that subject 
prior to the sale of Capitol City? A. Yes. I had nothing 
to do with negotiations between Carter and Lee. They 
were held in Harold Fieldsteel’s office and at some point in 
the discussion the key point of how much to pay for good 
will—good will is that sum of money that is paid over and 
above the assets, such as the inventory and the accounts 
receivable and so forth—and I believe Fieldsteel, Lee— 
I don’t think Carter was there; he was in the group— 
Fieldsteel’s office is right down the office from mine, and 
they came down and we discussed the good will figure as 
to what I felt was fair. I gave an answer and I did see 
Lee that day. I believe (476) that was the figure ac- 
cepted by both parties. 

Q. You say a good will price has to be determined and 
agreed upon. How is the price for the rest of the distrib- 
utorship assets determined? A. That’s simple. Those 
are just the assets. In other words, the accountants deter- 
mine what the inventory is as of a certain date, what the 
receivables are as of a certain day. You buy them. Then 


340a 
Jack Yogman, for Defendant—Direct 


the amount you purchase—the amount you pay for more 
than the physical assets or the receiva’ les you are buying 
is called good will and in some cases called key money. 
There are many terms for it. 

That’s what you are buying: you are buying future 
profits. It’s related to profits. 

Q. Would you say that you approved the price for good 
will in connection with the transfer of Capitol City? A. 
Approved in the sense I thought it was fair. 

Q. Based on this conversation you just outlined? A. 
Yes. 

Q. Do you know when the sale of Capitol City was 
closed?) A. From testimony I’ve seen since, it was closed 
on September 30, 1970, yes. 

(477) Q. Using that September 30th closing date, and 
after your discussion of the price for good will with Harold 
Lee and Harold Fieidsteel, did you again see Harold Lee 
at any time before the closing? <A. No. 

Q. Up to that date of closing do you have any recollec- 
tion of ever having talked to Chester Carter about Capitol 
City? A. I don’t think I talked to Carter until after he 
owned the company and was running it. 

Q. Again, using that closing date as a time reference, 
what is your recollection as to whether you at any time 
talke:' with Mr. Edgar Bronfman about the Lees’ sale of 
Capitol City prior to the closing? A. As I recall, there 
were no conversations with him at all. It was not important 
enough for me to discuss it with him. 

Q. Prior to that date of closing did you ever tell Mr. 
Bronfman that Harold Lee had told you the Lees wanted 
t~ sell Capitoi City? A. I don’t recall any such conver- 
sation. 

Q. Again, prior to that date of closing did you ever 
tell Mr. Johi Barth of Seagram that Harold Le> had told 
vou the Lees wanted to sell Capitol City? (478) A. No, 
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Q. When, if ever, did you learn that John Barth [had] 
gone to Washington in June of 1970 to ask Harold Lee 
whether the Lees would sell Capitol City? (479) A. Not 
until after this lawsuit started. 

Q. What advance knowledge, if any, do you recall having 
had that Barth was going to make that trip? A. None 
whatsoever. 

Q. I’m going to ask you a question open-ended in time. 

Was there any time in which Harold Lee mentioned to 
you the subject of wanting another distributorship, another 
liquor house, for his sons Erie and Lester? A. Yes. Some 
time after the closing Harold, on one of his many visits 
to New York, said to me his boys were sitting around and 
he wou!d like to find something for them to do and he would 
prefer that we would—they would go into the liquor whole- 
saling eld, and eculd we help them find a house. 

Q. Do you know when that was first raised? A. No. 
Specifically? No. 

Q. What’s your hest recollection? A. My best recol- 
lection is he said the boys are sitting around, so it had to 
occur after the sale of the housc to Carter. 

Q. Are there any other factors that infuence your 
recollection that it was at ; point in time when (480) he 
said the boys were sitting uvound? A. No, no. No specific 
points. 

Q. When he raised the subject of possibly finding 
another distributorship, was it to be a distributorship for 
all of the Lee family, including his sons and brother Henry 
and Henry’s son Arthur? A. No. He just talked about 
Lester and Hric, his two sons. He did not mention the rest 
of the family at all. 

Q. In words or substance, can you recall what you said 
to nic when he raised this »: ject of possibly finding 
another house for his sons? A. Yes. I said, ‘‘We’ll do 
what we can. Should we hear of anything we will le+ you 
know. Should we hear of anything within the area you 
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would like the boys to live in, that the house is large enough 
to support the two boys, that it is something you can afford 
from the proceeds of Capitol City.’’ But then I told hin, 
‘‘Look hard. You know the distributors a lot better than 
I do. You have been in the business longer than I have 
and you have been in the sales area. You can probably 
find a house for your two sons a lot better than we can.’’ 
We only know houses that come about because someone 
says he wants (481) to sell. Usually they sell them on 
their own. They don’t tell »s they want to sell a house. 
They go out and find a customer and then all they have to 
do is get the transfer of franchise approved. 

I said, ‘‘Harold, maybe you can generate a sale; maybe 
you can visit some of your old friends in the industry and 
you know them very well, you have kiiown them for 30 or 
40 years, ask them if they want to sell.”’ 

So it was left more to him to find a house than for me, 
but I did say that should a house be offered that would be 
right for the boys I would certainly let him know about it, 
sure. 

Q. Did you honestly mean to give him that assistance, 
Mr. Yogman? A. Of course, yes. 

Q. How well, did you know his sons Eric and Lester? 
A. Not intimately. I have met them. They had a good 
reputation. They had been in the industry four or five 
years. As far as I knew, they were qualified and could do 
a good job for us. 

Q. Was there any indication by Mr. Lee as to whether 
he would stay active in the business? (482) A. Yes. He 
said he would stay active for a little while to get them 
started but then he would go back to retirement. 

Q. How long did it remain your intention to give this 
assistant to Harold Lee, if you could? A. Until he brought 
a lawsuit and called me a liar and reneging on a promise, 
which was never made, and things like that. Then Harold 
Lee was not a popular man, as far as I was concerned, 
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what kind of assistance Mois) you Lh able to ¢ give him? 
A. The only assistance we could give him is to point out 
that such-and-such a house is availab] le, and perhaps eall 
the owner and say, ‘‘Harold Lee would Wes to talk to you 
about your house,’’ and that’s all we could do. We could 
not do much else. 

Q. How about the subject of franchise transfer? A. 
That was the point of calling the present owner. I ealled 
him and said, ‘‘I would like you to talk to Harold Lee.” 
He could then assume that the franchises would be trans- 
ferred without any trouble. And the only thing that Harold 
would have (483) to worry to. worry about was fran- 
chises from other suppliers, over which we have no control. 

Q. What did Harry Lee agree to do in return for your 
saying that you would assist him as you have outlined? 
A. Nothing. 

Q. Was this an unusual or important kind of assistance 
that you told Harold you would give him? A. No, it was 
the sort of assistance I would give to anyone. There is 
nothing unusual in saying to a man who I felt was qualified 
and had two sons, more importantly, had 7 sons who were 
qualified, that if a house became available, sure we would 
let him know. We were always toute for talent for the 
wholesaling end of it. 

Q. I believe you made reference a few moments ago 
to the faci that you don’t always know that a distributo1 
wants to sell his house in advance of his working out a sale 
arrangement. A. I would say its raie for us to know, be- 
cause usually the distributor makes his own deal. In many 
vases he has had partners and one partner would sell to 
another, or there is another man in the same city that wants 
to get bigger or he has a friend in an (484) adjoining 
state that wants to grow, and I would say in practically all 
eases we hear about it only when they want the franchise 
transferred to the new owner. 
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Q. What happens at that time? A. We check the man 
out. A, he lias to be qualified to do the job we want him to 
do. After all, as a franchise owner he represents our brands 
and at market his job is to see that the brands are dis- 
played, are distributed, that the various outlets have them 
and in good shelf position. We have to examine his credit 
rating to make sure he could afford to pay our bills. Of, 
course, more importantly, since it is a regulated industry 
as such, he has to be of good character. Because if he did 
something illegal and blew his license, then we would not 
be able to sell in that state until that problem became 
straightened out. 

These are the qualifications we look for in a potential 
buyer. 

(485) Q. Mr. Yogman, what is your best recollection 
focusing on the period of time between Harold Lee’s first 
expressing an interest in finding another house for his sons 
and the beginning of this lawsuit as to how many houses 
or distributorships holding a Seagram franchise became 
available for sale to your knowledge? A. To my knowl- 
edge only two, the Paley house, which we previously men- 
tioned, and the Galenson house. I was not aware of any 
others that became available. 

Q. When you say became available, in what sense? 
A. Well, the Paley house was being reserved for one of 
the Boston distributors perhaps taking over, and the Galen- 
son house was never available to anyone; it just was almost 
a natural thing for Arthur Wertz to buy him out, and he did, 
and it only took a couple of months for the whole thing to 
take place. 

Q. Did you learn of any other houses that were or might 
become available for sale that would have been of the gen- 
eral dimensions seemingly suitable for purchase by the 
Lees? A. No. 

Q. Now, the plaintiffs have introduced testimony at this 
trial, Mr. Yogman that Harold Lee told Larry Paley in 
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late September or early October, 1970, that you, Yogman, 
(486) had told Harold Lee that Paley’s business was for 
sale as of that time. What is your ~ecollection as to whether 
or not you ever told any such thing to Harold Lee? A. I 
never told Harold Lee that Paley’s house was available to 
him or anvone else. 

Q. At any time do you have any recollection of having 
told Harold Lee that cither the Paley house or the Galenson 
house was available for sale, as a possible house that his 
sons might be interested in? A. No, absolutely not. 

Q. What makes you so positive of that? A. Because 
Lam well aware of the conditions of the Paley house and 
the Galenson house. It was never available to anyone, much 
less the Lees. 

Q. Do you recall ever mentioning those two distributor- 
ships to Harold Lee? A. They could have been mentioned 
during conversations, when Harold would come in to my 
office and we would talk, ‘* What is going on?”’ We possibly 
talked about a number of things. Harold would often want 
to know what I thought of the stock market, et cetera, how 
the brands are doing, What is going on in the industry, and, 
in general conversation, what was happening. Yes, I could 
have mentioned it, but he was aware of the fact. 

(487) Q. Was there ever a possibility, and let’s take 
the Paley house as an example, that it might become avail- 
able in the future if the Boston problem was not resolved? 
Do vou recall whether you ever mentioned that possibility 
to Harold? A. No. 

Q. Did Harold and/or his sons ask you about the Paley 
house on more than one occasion? A. Ask about it? I 
don’t remember any specifie point where they asked about 
it, no. 

Q. Well, give me your best recollection as to whether 
they may have. A. They may have, yes. They may have. 
Sure, that is possible. 
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Q. Do you recall ever telling any of them that Galen- 
son’s house might become available at a later time? <A. No. 

Q. You have no recollection of that? A. No, that 
eouldn’t possibly ka: »en, because as soon as I became 
aware of what the prublem was, the solution was so evi- 
dent there was no question it would go to Wertz, and that 
was it. 

Q. Did the resolution of the Minneapolis problem re- 
solve itself in a shorter time than you have indicated was 
(488) true of Boston? A. Yes, a couple of months. 

Q. Well, again, Mr. Yogman, the plaintiffs have intro- 
duced testimony at this trial that on June 22, 1971, Harold 
Lee and both of his sons visited you in your office here in 
New York, and at that meeting they say they told you that 
unless they bought a new business by July 31, 1971, they 
would suffer additional taxes upon their prior sale of Cap- 
itol City. Do you recall such a meeting? A. Yes, I recall 
a meeting. I don’t know who was present, whether it was 
Harold, or Harold with his two sons, or one of his sons, and 
whether June 22nd is the exact date I don’t know, but it 
could have been around that period because there was a 
very, very short time, as I remember, between that date and 
the date the additional taxes would become due, and I was 
shocked to heai that, but I said, ‘‘We will still try to find 
you a house, but, boy, there is no time.’’ 

Q. At any of the meetings before this meeting to your 
recoilection had Le ever mentioned .ny tax problem? A. 
No. 

Q. Now, focusing on that meeting, which I will ask you 
io assume took place on June 22, 1971, in words or sub- 
stance what did you say in response to their statement 
(489) of the tax problem? A. Simply that we will try to 
find you another house in time, and whether we can or not 
I don’t know, but we will certainly try. 

Q. The plaintiffs have testified in this trial that you told 
them at that meeting that you will ‘‘take July 31st as my 
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deadline.’ Is that correct? A. No, there is no way we can 
take any deadline. As I mentioned before, we can’t create 
houses to be sold. They are either there or they are not, 
and if they are not, there is nothing we can do about it. 

Q. Suppose you heard of a house the next day, June 
28rd, could a purchase of that house have been effected by 
July 31st? A. You are teiking about a five week period? 
I doubt it very much. 

Q. At the same June 22, 1971 meeting, Lester and Hric 
testified at this trial that you admitted that you had pre- 
viously made a commiment to give them another distrib- 
utorship. Is that correct? <A. It is ridiculous. I could not 
make a commitment on that. There is no way possible for 
anybody to deliver a house to the Lees. There is no way 
we could have made a commitment. 

(490) Q. After Capitol City had been sold, Mr. Yog- 
man, did Lester and Eric Lee ever discuss with you the 
possibility of their buying any business, other than a liquor 
distributorship? A. Yes, there was a meeting, and I can’t 
{ell you whether one or the other or perhaps both were 
there. I am not sure who was there. They came up and 
discussed the possibility of their buying a retail tire busi- 
yess in Baltimore. It was a discount tire distributorship. 
It was a retail operation, and they said they want to talk 
{o me about it. 

I said, “I would be glad to talk with you.’? They 
brought the figures along and some description of the busi- 
ness. Now, I am no expert in the tire retail business, but 
I was a consultant for a number of years, I did look at it 
and advised them very much against it, nct to buy that 


particular business, yes. 

Q. Mr. Yogman, there is in evidence in the rec- 
ord of this trial a typical Seagram distributorship agree- 
ment. It contains a provision which in substance requires 
Seagram’s consent for the distributor to transfer that Sea- 
gram franchise to somebody else. 
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Are you generally aware if there is such a provision in 
your contracts? (491) A. Yes. 

Q. In your experience as an officer of Seagram, to your 
knowledge, has there ever been a refusal of Seagram to 
consent to the transfer of a franchise from one distributor 
to another? A. I am not aware of any time when we have 
ever done that as a company. 

Q. After the sale of Capitol City, Mr. Yogman, did Eric 
and Lester Lee’s cousin, Arthur, ever visit with you? 
A. Yes, I believe he did, once. 

Q. Can you tell us approximately when that was? A. 
Oh, I would say it was four, five, or six months after Capitol 
City was sold. It was sometime late winter, early spring of 
the following year. He came up and said he was a loyal 
Seagram man and he knew tke business and would I con- 
sider him for a distributorship if one could be made avail- 
able. 

Q. I would like to have you look at Defendant’s Ex- 
hibit B for identification, Mr. Yogman. Mr. Prentice will 
give you a copy of that. 

Mr. Yogman, will you look at Defendant’s Exhibit B 
and tell me what it is, if you know? A. Just a thank you 
note after he went home to (492) thank me for the time 
I gave him, and he mentions in the note, ‘‘As I mentioned 
during our talk, I would like very much to remain a part of 
the Seagram operation. My loyalty and enthusiasm lay 
with Seagram. 

‘‘Should anything come up in the near future, I would 
appreciate hearing from you.’’ 

Q. Does that letter accurately portray the substance of 
the meeting? A. Yes, it was a brief meeting and he said 
he was interested, and I said, ‘‘We will do what we can to 
help you,’’ and that was it. 


Mr. Flinn: Your Honor, I move for the admission 
of Defendant’s Exhibit B. 
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(493) Q. Do you know where Mr. Larry Paley is to- 
day? A. As far as I know he is alive and well and living 
in Providence, Rhode Island. 

Q. Do you know Mr. Arthur Rubin? <A. Yes, I know 
Arthur Rubin. 

Q. Is he a former Seagram employee? <A. Yes, he is. 

Q. To your recollection about what year did he leave 
Seagram’s employ? A. Maybe 1971; maybe 1972. I’m not 
sure. 


Q. Do you have any knowledge as to what employment 
he took after leaving Seagram’s? A. Yes. He took a job 
with one of the Boston wholesalers, I believe, as sales man- 
ager. I think it was the Branded house in Boston. 

Q. What is the name of the individual or family that 
owns that house? A. The Groper family. If it was 
Branded, it is the Groper family. 


Q. You are not positive? A. I believe he did take a 
job with the Gropers. 

Q. That is your best recollection? A. When he left us 
he took a job with the Gropers. 

Q. Do you have any idea of approxin ately how long 
(494) he was employed there? A. A relatively short pe- 
riod, a year, perhaps less. I don’t know. 

Q. Do you know where he is now? A. Yes, he bought 
the Eddy & Fisher house, which is referred to here as the 
Paley houce, from Larry Paley. 

Q. Do you know approximately when that occurred? 
A. Iam guessing. 1972 would be a good guess. 

Q. You are not sure? A. I am not sure, no. 

Q. When did you first learn that Rubin was buying 
Paley’s house? A. When the formal request of transfer 
of the franchise came. He had talked to Paley in the past 
and had agreed on a price and they said, ‘‘ Will you trans- 
fer the franchises from Paley to Rubin?’’ And I said yes. 
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Q. Was the first you knew about from the letter? A. 
Yes. I heard of it before it was sold, after they were 
negotiating. There is one point in there when Rubin told 
me he was negotiating. 


(495) Cross-examination by Mr. Hoffmann: 


Q. When wes it that Mr. Lee called you 2 liar? A. In 
the lawsuit. I understand that Mr. Lee claimed that I had 
made certain commitments or promises and se forth, which 
I never did, and I would take that in the context he called 
me a liar. 

Q. Sir, you say he ealled you a liar by bringing a law- 
suit? A. No. 

Q. Just how did he call you a liar? A. By making 
statements which were attributed to me which were not 
true. 

Q. Do you know what those statements were?’ A. What 
was that, sir? 

Q. Do you know what those statements were which were 
attributed to you thut were not true? A. Yes. Apparently 
as a condition for the sale of his company, that we were 
committed to find another house for his sons, that I had 
made all sorts of commitments which were impossible for 
me to have made, and in (496) that sense, yes. 

Q. Did you read the complaint? Is that how you got 
this knowledge? Did you read the complaint in this action? 
A. Read the complaint? 

Q. In this action, in this lawsuit did you read the com- 
plaint? A. Specifically, no. 

Q. You have some concept of what he said which you 
think is false. How do you come by the concept? How do 
you know about it? A. I have been informed by counsel 
that this is what was claimed. 
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Q. When did counsel tell you this? A. That is in Lee’s 
testimony, deposition, that he did say there were commit- 
ments made, that he did say that 1 had promised in one 
form or another to deliver a house before a certain date 
and so forth. These «tatements are simply not true. 

Q. You say they are not true because you say you re- 
member your meetings with Mr. Lee and that you never 
said the things attributed to you? Is that the reason? 
A. That is correct. 

Q. You don’t remember when these meetings took 
(497) place, however? A. Specifically, no. Roughly, yes. 

Q. You remember roughly, for example, that when Mr. 
Lee was dealing with Mr. Carter, negotiating with Mr. 
Carter, you suggested $600,000 as the good will, that that 
was your suggestion for the good will price? A. Yes. 

Q. Do you know that it is a fact that Mr. Lee never 
negotiated with Mr. Carter, but sold Capitol City to Sea- 
gram, not to Mr. Carter? A. That I found out after the 
lawsuit was filed. 

Q. You testified today about his negotiating with Mr. 
Carter, did you not? A. Well. I believe the only reason 
it was sold to Seagram instead of Carter is that we had 
to wait fer Carter to get his license, and Seagram held it 
for Carter until he got his licerse. It was a mere tech- 
nicality. 

Q. It was a mere technicality that Seagram paid the 
money over to Capitol City? A. No, we helped Carter. 

Q. Helped him in the amount of $2.5 million? A. I don’t 
know what the amount was. 

Q. Well, that is what was paid over to Capitol City, 
wasn’t it? (498) A.I’m not familiar with the exact num- 
ber. If that is the number, that is the number. 

Q. And that was paid by Seagram? A. Yes, to help 
Carter finance the purchase. 
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Q. To help Carter finance the purchase from Se 
not from Capitol City? Isn't that right? A. Tec hnieally 
you are correct. 

And how am | incorrect in anything other than a 
technical sense? A. Well, the sale was actually from Cap- 
itol City to Seagram. Seagram had no desire to own any 
distributorship anywhere, and it was simply a means of 
transferring until such time as Chester Carter Bi his 
license. 

Q. That was Seagram’s means of doing it? A. Yes. 

Q. It was not Lee’s means, was it?) A. lam sure Har- 
old Lee was aware of the situation. 

But whether he was aware or not, he looked to Sea- 
gram, he negotiated with Seagram, and he sold to Sea- 
gram? Isn’t that true? A. I believe Carter was present 
and he had to agree to the purchase price because it was 
his company after the deal was done, after he got his 
license. I just (499) want to explain that Chester Car- 
ter was, in effect, buying the company; he would eventually 
own the company, as he does today, and the mere fact that 
it was transferred to Seagram temporarily was just a legal 
technicality until Chester got his license. 

Q. So this was to accomplish some purpose of Mr. Lee 
that you went through this technicality?) A. 1 don’t know. 
I was not present. 

Q. You believe Mr. Carter was present?) A. Les. 

Q. But you don’t know one way or the other? A. I 
never participated in the negotiations. 

Q. You don’t know whether Carter was present?) You 
don’t know whether any representative of Carter’s group 
was present, any employees of his were present? You do 
know that a Seagram representative was present because 
you named him earlier in the testimony? A. The meetings 
were held in his office. ‘ 

Q. Mr. Fieldstein? <A. Yes. 
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Q. You were across the hall? A. He is down the hall. 

Q. And one day in the hall the testimony shows Mr. 
Lee spoke with you and asked about good will and you 
(500) said $600,000? Is that right? A. I don’t recall the 
exact conversation. I think it came out more along the 
line that $600,000, whatever the number was, was a fair 
price, and I said yes. 

Q. Did you have a formula for getting at that price? 
A. There is no formula. 

Q. Did you articulate one, whether there is one or not? 
A. There is a rough rule of thumb, bu‘ then you have to 
adjust it for every case. The rough rule of thumb has 
been, it might not be so today, I der’ know, I am not 
involved in that many sales of wholesalers, the rough rule 
of thumb is that you take the net earnings after taxes for 
the past three years and adi! them up, and that is gen- 
erally what the good will is that is paid. 

Now, you have to watch yourself on that, because if you 
take a house, let’s say, that earned $150,000 three years 
ago, $100,000 two years ago, and $50,000 last year, you 
add up the three years, you come up with, I believe, 
$300,000. But if ¢he earnings are declining, it is obviously 
not worth as much as the house that made $50,000 three 
years ago, $100,000 two years ago and $100,000 last year. 

(501) If you use the formula 300,000, the house that 
is increasing its earnings every year for the last few years 
is worth more than the house that has declining carnings 
at the same rate 

Q. Sir, do you recall having had your testimony taken 
before a Notary Public by me in a deposition? A. Yes, 
I do. 

Q. In 1972? A. Yes. 

Q. I am going to read from that depositiou and ask 
you, please, to listen closely to it. I asked the question— 


The Court: What page? 
Mr. Hoffmann: 98, starting at line 16: 


gram franchise distributorships?”’ 

And your answer ‘vas: 

‘In general, yes, { have some knowledge. There is a 
rule of thumb in the industry—this is not us particularly, 
but normally a Cistributorship’s value is book valu? plus 
three times last year’s profit after taxes—three times the 
last profit after taxes.’’ 

Now, sir, is thu: the formula to which yeu (502) are 
now referring? A. Yes, it is the same formula, except It 
have gone back three years. It is the same formula. 

* * * 

(503) Q. Now that we have gone through that, Mr. 
Yogman, perhaps we can come to the point of my inquiry, 
and that is to point out whether this three times formula 
was what you used in suggesting $600,000 as the good will 
price to Mr. Lee? A. Honestly, I don’t remember. 

Q. You don’t know one way or the other? A. No. It 
had to be close to that, but I don’t (504) know whether 
it is exactly three times or three and a half or four. I 
have no idea. 

‘). And in regard to your testimony about how the for- 
mula may change if a distributor’s profit is going up or 
going down, do you know the situation at Capitol prior to 
this sale, whether or not the profit had gone up or down? 
A. I don’t know. 

Q. Now, sir, you sey that as to the distributor- 
ships, you had no conirol over them as to the transfers? 
A. The only control we have is to refuse to transfer the 
franchise. Yes, that is the only control we have. 

(505) Q. In respect of the Providence ‘istributorship, 
Eddy & Fisher, it was your testimony, was it not, that it was 
sort of in a>cyance, awaiting the outcome of a problem you 
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had in Boston? A. It was more e distributor problem than 
_ our problem. There was a problem in Boston. 

Q. To use your exact words, it was ‘‘reserved”’ for one 
of the Boston distributors?) A. That’s reserved in an in- 
formal way. I have known Paley for years. When he came 
in and said he wanted to sell, I said, -‘Is there any ur- 
gency?’’ and I explained the Boston situation and he under- 
stood it very well and said he would be happy to stay on 
and provide the outlet for the third distributorship, if it 
ever came about. 

Q. You asked him to wait for this to come about? 
A. Yes. 

Q. You had influence as to what happened to the trans- 
fer of the Providence distributorship? A. We had no in- 
fluence. We simply were in favor of one friend to another. 
™ didn’t matter to him. He was happy to hold it. 


* * * 


(508) Q. You said that the assignability clause in fran- 
chises was not invoked, that is to say, Seagram’s right to 
say you can’t have it or can’t assign it, was not invoked, to 
your recollection, is that correct? A. Mr. Hoffmann, I’m 
not aware of any case where we refused to reassign fran- 
chises. 

Q. You did also testify that it was important in com- 
pliance with the local liquor law for people to have the kind 
of character that is required by statute, I suppose. 

Do you remember any instances where persons (509) 
who wished to seek a franchise were of doubtful character 
or repute? A. No. 

Q. Never found it necessary to stop any one of the fran- 
chises? A. It’s rate, but we have had cases where a man 
didn’t pay his bills and we simply had to cut him off in 
that sense. 

We have had an ovcasional case where a man’s ability 
to perform for some reason or other is not there. His mar- 
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ket penetration goes down, his distribution goes down, and 
so forth. There is usually a series of meetings over a 
period of months between the particular sales company and 
the distributor where they try to get him to do a better job. 
Finally, if they cannot succeed, and have no hope of success, 
of getting him to do a better job, they notify him in what- 
ever terms they have to notify him; his franchise agree- 
ments, they notify him, will not be renewed the next fiscal 
year. 

Q. Do you have a recollection of this happening more 
than once? A. It happens rarely, but it has happened. 
I would say in the 18 years I have been with the company 
(510) it has happened more than once. 

Q. In respect of the transfer of distributorships, if I 
understood your testimony correctly on direct examination, 
what you were saying was that you don’t know about these 
things much in advance of the event, is that correct? <A. 
Ordinarily that’s true. 

Q. When distributorships are transferred some applica- 
tion is made, is it not, for the franchise for Seagram to be 
assigned to the new transferee? <A. Yes. 

Q. That brings to the attention of Seagram who the new 
person is, does it not? A. True. 

Q. Does that happen sufficiently in advance of the event 
for you to be able to say no in the event that he’s a bum, 
a thief, or in some other way unqualified to handle a Sea- 
gram’s distributorship? A. {t may happen. In the major- 
ity of distributorships in the United States the Seagram 
brands are no factor. Therefore, the purchaser does not 
care whether Seagram agrees with the transfer or not. 
It’s not a factor. It is only when Seagram’s brands are 
a major point in the company that he has to (511) worry 
about our agreement. 

Q. My question to you had not to do with whether he 
worried. It has to do with you. Did Seagram have suf- 
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ficient warning to say, ‘‘I won’t make this assignment of 
the franchise’? A. Do we have sufficient warning? 

Q. Were you told sufficiently in advance so that let’s say 
the distributorship sale had not yet been consummated? 
A. Well, usually distributorships are not transferred to 
anyone who has not been in the industry. It’s very un- 
sual for somebody who has never been in the industry to 
buy a wholesale business. It’s a specialized form of busi- 
ness, very much so. Therefore, if it came to our attention 
that Mr. X was selling to Mr. Z, we usually would know 
quite a bit about Mr. Z even before this came to our atten- 
tion. 

If he had been in the industry, we would know of him 
or we can find out quickly about him, and it represents 
no problem at all. 

Q. Are you suggesting where the Seagram line was a 
significant factor in the distributorship’s merchandise 
there could be a sale of the distributorship without the prior 
knowledge of Seagram? (512) A. There could bea sale 
without our prior knowledge. There could not be a trans- 
fer of franchise without our knowledge. 

Q. It would be a risky undertaking, would it not? A. It 
would. 

Q. Do you recall that ever happening, that Seagram was 
informed that a distributorship had been sold and was then 
asked for an assignment of the franchise and denied the 
assignment because they didn’t like the purchaser? A. No. 
I don’t recall any instance even before or after a sale that 
we have ever denied the transfer of a franchise. 

Q. You would agree that the distributor, if the fran- 
chise represented any significant amount of the whisky or 
spirits sold by the distributing company, would have to get 
clearance in advance, to be reasonably prudent? A. A 
prudent purchaser would usually check, yes. 

Q. He would always check, would he not, if he had any 
sizeable amount of business attributable to Seagram? 
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(513) A. If the Seagram business were an important part 
of the total company, yes. 

Q. In that situation you held life and death control over 
him, didn’t you, because you could say, for one reason or 
another, perhaps because of his moral turpitude, perhaps 
because of his appearance, or for any reason, you could 
say to him, ‘‘I am not going to permit the assignment of 
the Seagram franchise,’’ is that so? A. We have never 
done it. 

Q. You have the power to do it? A. There would be 
no reason for us to do if we felt— 

Q. You have the power? A. We have the power not 
to transfer franchises of course. 

Q. For any reason? A. Yes. But we have to look out 
for our business and if the man is good, there would be 
no reason not to transfer the franchise. 


(514) Q. In the defendant’s answers to plaintiffs’ in- 
terrogatories—you don’t know anything about them; they 
are just a set of papers that are exchanged between the 
parties in which certain facts are set forth—the defendant 
has said—that’s your company—that between the time 
when the Eddy & Fisher distributorship turned over or 
changed hands, between that time and the time of the 
Capitol City transfer, 21 or 22 distributorships changed 
hand. A. Over what period is that? 

Q. That’s a period starting October, 1970 and running 
into 1973. 


Mr. Flinn: May I make one correction. The 
period started January 1, 1970. 

Mr. Hoffmann: I’m sorry. I didn’t include that. 
I'll take one away. 


Q. Did you, sir, make any effort at all to let the Lees 
know that these distributorships were in a position where 
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a transfer might be possible? A. I have to know what the 
distributors were (515) and whether we had anything to 
say about it. That sounds like the whole industry, 21 
franchises being moved in three years. 

Q. You have 450? A. 454. 

Q. Do you know on the average how many transfer 
each year? A. Very few. There are some that probably 
we don’t even know about. Some little fellow in Paducah 
doing half a million dollars a year might sell to his uncle 
and I would not know about it 

Q. If I put it to you that there are about nine or ten 
that change each year, would that seem about right? A. 
Could be. 

Q. You have no reason to challenge that? A. I have no 
reason to doubt it. 

Q. Now, sir, Distiller Distributors in Minneapolis— 
A. That’s the Galenson house. 

Q. These were not pip-squeaks in Paducah? A. No. 

Q. They were very large? A. I never said that was a 
small house. 

Q. You knew about this one? (516) 
of a few days talk to both of them and they both agreed 
it was a good idea, and within a short time the deal was 
done. 

Q. This is something you remember? A. Yes. 

Q. Something that was told to you? A. Bernie Tabbatt 
came to me and talked to me about it. 

Q. You made suggestions and participated in what was 
going on? A. I didn’t participate at all. 

Q. You were made aware by one of the principals? 
A. I was made aware by one of our sales heads. 

Q. One of your sales heads told you what you have 
just described? A. Essentially, yes. 

Q. Was it about that time, at the time of the transfer 
in October of ’°70? A. Prior to that. About that time, yes. 
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Q. Do you really remember one way or the other when 
you heard about it? A. No. 

Q. Are you quite sure just what it is that you (517) 
were told by the salesman at or about that time? A. That 
he had a thought that there was a problem in Minneapolis 
and he thought it would be a good idea for him to talk to 
both principals, and he did. 

Q. That’s rather a general thing you said, isn’t it? A. 
Sure. 

Q. That you remember, this general thing you just said? 
A. I don’t remember the specific conversation or the date. 
In general, that’s the way it came about, yes. 

Q. Do you happen to remember the salesman’s name? 
A. Tabbatt. 

Q. Did you tell us about the‘transfer of Richard in 
Alburquerque? Did you know that that was transferred 
in September of 1970? A. I don’t know the Richard house. 
I don’t know anything about it, I didn’t know it was trans- 
ferred. 

Q. Do you know there was such a house? A. I’ve heard 
the name. I don’t know if they (518) have our brand. 

Q. Do you know a house called Pacific Crown in San 
Francisco? A. I am aware of that. 

Q. Are you aware of the fact that it was transferred in 
May of 1971? A. The exact date I’m not aware of but the 
fact is it’s a new house; it was set up by McKesson & 
Robbins to buy out two distributors in San Francisco, yes. 

Q. Were you consulted about the transfer of that house 
in advance of the event? A. Yes. 

Q. Did you at any time suggest to the Lees that Pacific 
Crown might be available to them? A. That was not— 
that was a creation of McKesson & Robbins. The two ex- 
isting houses—Bareaux was going bankrupt and Henry 
Berman wanted to retire and Pacific Crown was set up by © 
McKesson specifically to buy out Bareaux and take over 
Berman and merge them into one house. They created a 
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house in San Francisco. This was a brainchild of McKesson 
& Robbins. 

Q. You were consulted in advance of the event, how- 
ever, isn’t that so? (519) A. I was aware of it. 

Q. They were asking, were they not, whether they could 
have a single franchise? A. They asked me about -the 
feasibility of their doing it and I said, ‘‘Try to do it,’’ and 
they did it. And of course on that basis you can almost as- 
sume that the franchise will be transferred. 

Q. I’m not sure I understand what you just said. A. If 
somebody says, ‘‘Should I attempt to do this?”’ and I say to 
you, ‘‘Yes, Mr. Hoffmann, I think you should attempt to do 
it,’? there is an implication that whenever you succeed in 
in doing it that I would approve of your having done it. 

Q. Among these houses which were transferred between 
1970, October, and 1973, there are listed a New Orleans 
house, a Las Vegas house, a Jacksonville house, a Holyoke 
house. Are any of these strange to you? A. Give me the 
names. 

Q. Would that mean anything to you? Dave Strieffer in 
New Orleans? A. Never heard of him. Who is he? 

Q. He was apparently one of your distributors (520) 
whose net sales supposedly were in the magnitude of $4.612 
million. 


Mr. Flinn: Read the footnote. 


Q. There is a footnote and it is a curious one because 
it says, after giving a plus after-tax profit figure, ‘‘Reported 
figures are consolidated figures for Dave Strieffer’s parent 
and its other subsidiaries.’’ 

Having followed your counsel’s suggestion, has it helped 
you in some way to remember this? A. No, never heard 
of it. 

Q. How about the Best Brands in Las Vegas? Does that 
mean anything to you? A. We have a very small position 
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in that house. It’s essentially known as a Schenley house. 
Their major brands are Schenley brands ard not ours. 

Q. Did you happen to know that that was a loser? 
A. No. 

Q. Possibly because it was a Schenley house? A. I 
hope so. 

Q. How- about J & R Liquor of Jacksonville? A. 
Never heard of them. 

Q. Net sales $12.030 million. (521) A.J & R. It’s 
not one of ours. : 

Q. Not one of yours? A. I’m not aware of it. 

Q. Probably got mistakenly on this list? A. They have 
something like a Meyers rum which might be 1/100th of 
1 percent of sales and then it’s on the list. 

Q. You are guessing? A. I never heard of them. 

Q. They could have had the whole line? A. I doubt it 
but they could have. 

Q. You doubt it. Does that mean you don’t remember? 
A. A house doing 12 million? I would probably be aware 
of it, I would think. 

Q. New England Liquor, Holyoke, did you hear about 
that being transferred? A. I don’t know who they are. 

Q. 1973. They had net sales of $8.476 million. It means 
nothing? A. It means nothing to me. 

Q. It’s also a loser. A. Probably a Schenley house. 

Q. Garden State (Crown), New Jersey, 1973 does 
(522) that mean anything to you? A. I knew the former 
owners, 

Q. Net sales $20 million. Do you know to whom it was 
sold? A. Sure. It was sold to Galsworthy. 

Q. Did you know about this transfer in advance of the 
event? A. Yes. 

Q. Were you consulted at all about the advisability of 
the transfert A. To Galsworthy? 

Q. Yes. A. The Galsworthy house is owned by the 
Ritten family, and they have been our distributors forever. 
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They do an outstanding job. They are one of the best dis- 
tributors in New Jersey. And I don’t recall ever having 
Ray Ritten ask for the franchise to be approved, but it was. 

Q. Who was the prior owner who sold? A. There were 
two partners, George Harris, and the partner was Fried- 
man, I think. I’m not sure. They sold to Galsworthy. 

Q. Do you have a recollection as to whether those fel- 
lows came to see you in advance of the transfer? (523) 
A. They may have. I don’t know. 

Q. You don’t remember one way or the other? A. No. 


Q. Do you remember having attended a meeting in or 
about 1964 in Scottsboro, Arizona? <A. I don’t remember. 

Q. You attend a lot of meetings? (524) A. Unfor- 
tunately. 

Q. A lot of business meetings? <A. Yes. 

Q. It’s difficult to have a specific recollection? A. 
Where? 

Q. Scottsboro. A. It must have been Scottsdale. 
Scottsdale, yes. We had a number of meetings there. 

Q. Of associations? A. Distributor meetings or vari- 
ous trade meetings, sure. 

Q. If I suggest to you that you first met Lester Lee at 
such a meeting at Scottsdale, Arizona, would that mean 
anything to you? A. It’s possible. 

Q. It does not refresh your recollection? A. No. 

Q. If I suggested further that you tried to urge Lester 
to come into the liquor distribution business for Seagram, 
would that ring a bell? A. I don’t know—I don’t remem- 
ber the conversation, but I think, as I’ve indicated all the 
way through, one of the major problems we as distillers 
(525) with independent wholesalers have is the problem 
of succession, of bringing young men into the industry, 
and if 1 find a young, capable man with some background, 
some reason, such as his father’s experience in the indus- 
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try, yes, I probably did say so because it would be a nor- 
mal thing for me to say. If I find a bright young man 
who has not decided what his life work is going to be and 
it is possible he can get into liquor wholesaling, I’ll talk 
him into it. 

Q. It’s possible that is what you did with Lester? A. 
It’s possible, yes. 

Q. You were not too successful after Capitol was sold? 
A. I'm sorry. 

Q. That lack of success corresponded with his father 
calling you a liar, is that sot A. I think his father called 
me a liar—we discussed that. The fact that he attributed 
statements to me I didn’t make in a sense he called me a 
liar, yes, in that sense. 

Q. That’s what fell upon these boys? A. No, it was not. 

Q. You didn’t do anything about getting them (525a) 
a distributorship after that happened? A. Yes, we did. 

Q. What did you do? A. We went to Brockton, Mas- 
sachusetts, sat down with ~ lady who owns a distributor- 
ship. 

(526) Q. Is that a Mr.. Fine? A. Mrs. Fine of Colo- 
nial Liquors in Brockton and asked her if she would talk 
to Lester and Eric. She said yes. And a meeting was 
arranged whereby they did meet with her. 

Q. This was arranged at your suggestion? A. It was 
arranged at my suggestion, yes. 

Q. Do you know anything about the price cuotation 
being made for that distributorship? A. No, I don’t know 
anything about the negotiations, except they were never 
completed successfully. 

Q. That you heard? A. I heard that, yes. 

Q. In this exhibit which was shown to you, the letter 
from Arthur Lee to yourself, it says: 

‘‘Dear Jack, 
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‘‘Just a brief note to thank you for the time and effort 
you put in on my behalf.’’ 

May I ask what time you put in on Arthur Lee’s behalf? 
A. I put in no effort. Actually, he wrote the letter; I 
didn’t. I told him if something should become available 
within his means and something that he wanted to do, I 
would let him know. But there was no effort. 

(527) Q. He thanked you for an effort which you 
never extended to him? A. True. 

Q. Perhaps just an unfortunate use of words? A. Per- 
haps. 

Q. Why was it that you set up this Fine meeting 
at this Brockton, Massachusetts distributor? A. Well, be- 
cause Colonial is a good house. It is a house in Brockton, 
but it is primarily there to serve Cape Cod. It is a growing 
market; it is owned by a woman whose health is not good, 
who has no succession, and sooner or later that house is 
going to be sold to somebody, and it might as well be sold 
to Eric and Lester. 

Q. In 1974 was this o- 19752 A. I believe it occurred in 
1974, 

Q. It could be °757 A, It could be, but I still believe it 
was "74, 

Q. Late ’'74? A. The fall of ’74, winter of °74. 

Q. Do you remember when the transfer of Capitol was? 
A. 1970. 

Q. The fall of 19707 That was four years earlier, 
wasn’t it? (528) A. Yes. 

Q. Did you do anything in between to get them a dis- 
tributorship, in those four years? A. No, because none be- 
came available. I felt because of Mrs. Fine’s illness that 
this house would become available sooner or later and the 
Lee boys might as well talk to her. 

Q. When you say none became available, all these names 
I read to you, they became available for someone didn’t 
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they? A. If they were transferred, yes. But this does not 
mean that we-were aware of it before the negotiations took 
place and the deal was ready to be made. 

Q. You certainly were aware of it, according to your 
testimony, before the franchise «vas transferred? A. Yes. 

Q. Now, this rule of thumb that was mentioned earlier 
in my cross examination of you, three times net earnings 
with perhaps putting an eye to whother the business was 
going up or down, do you know whether the price which 
Mrs. Fine quoted for the Brockton distributorship had 
something to do with this formula? A. I don’t know of any 
price she quoted. I don’t know what she quoted, if she 
quoted one. I was not there. 

(529) Q. You were content with introducing the boys? 
A. That is all we can do. We can introduce a potential 
buyer to a potential seller. 

Q. You never found out what happened after ‘the intro- 
duction? A. I tried to find out after the deal didn’t go 
through, but Mrs. Fine was then so ill she could not answer 
a phone call. 

Q. I take it you did not want to call the Lees because 
you were then in litigation? A. Well, I didn’t call the Lees. 

Q. Now, coming back to the Capitol City transfer, 
to Seagram, did I understand you correctly to say that 
you do know of conversations between representatives of 
Seagram and the Lees taking place as concerning that pos- 
sible transfer in June? A. Well, you gave me a memoran- 
dum or Mr. Flinn did. I forget who gave me this memo. 
I probably did receive a memo, but I don’t remember. The 
memo was dated June 12th. 

Q. You didn’t know of any such conversation prior to 
June 22, 1970, and in answer to one of Mr. Flinn’s questions 
he showed you this memorandum, which is Plaintiffs’ Ex- 
hibit 14, and which is dated June 12th, and you (530) 
said did you not, that it was addressed to you, but, other- 
wise, you had no recollection of it? A. That is right. 
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Q. So as it stands now, you still don’t know of anything 
that took place prior to June 22, 19707 A. Well, I assume 
that John Barth is correct, that he did have a meeting with 
Harold Lee on Thursday, June 11th. 

Q. But you have no independeni recollection of what 
went on with Seagram through Barth and Lee prior to June 
22nd? A. No. 

Q. Will you take a look at this exhibit. You notice item 
number 8, ‘‘He would very much like to have another dis- 
tributorship in another area for his two sons.’’ A. I notice 
it. 

Q. This is something which Mr. Barth knew about as 
of June 12th? That is prior to any agreement being 
reached between Seagram and Capitol? Isn’t that sof A. 
Yes. 

Q. And that is right here on this stand you made that 
discovery? Now, sir, if you will be good enough to turn 
the page: 


‘*Harold’s reason for wishing to sell is simply (531) 
that he feels the complexion of Washington, D.C. is chang- 
ing rapidly, with transactions being consummated every 
day for black ownership of the retail stores. He mentioned 
that he thought the time was right for a black entrepreneur 
to move into D.C. He thought it would be a real shot in 
the arm for the Seagram friends. This information he 
volunteered as to his reason for leaving.’’ 


Wasn’t there a black entrepreneur in Seagram’s being 
groomed to be a Seagram executive as of June 12, 19701 
A. I would not describe Chester Carter as a black entre- 
preneur. 

Q. He was there? A. He was an employee. 

Q. Wasn’t he being trained by Seagram at that time to 
have some sort of an executive position or a position that 
was beyond that of a run of the mill employee? A. He was 
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being groomed for a fairly important job. He was a very 
important man in the State Department before he came to 
us. He had a lot of ability, we thought. How far he would 
go in the organization we didn’t know. But he turned in a 
creditable job when he worked for us, yes. 

(532) Q. I put it to you that when Mr. Lee made this 
suggestion to Mr. Barth on June 12, 1970, Seagram then 
thought, ‘‘ Well, this is a good idea and Mr. Carter is the 
man for the job’’? 

Is that roughly what happened? A. I don’t know. I had 
nothing to do with the choice of Mr. Carter. 

Q. You had nothing to do with that choice? A. No. 

Q. Wto did? A. I don’t know. I imagine John Barth 
went to somebody. I don’t know. 

Q. Do you know whether Mr. Bronfman had anything to 
do with it? A. I really don’t know, Mr. Hoffmann. 

Q. Do you know whether or not Mr. Bronfman had some 
knowledge of the existence of Chester Carter prior to June, 
19701 A. He had knowledge of his existence; he was an 
employee. 

Q. Oh, you know more about that, don’t you? A. No. 

Q. They took a trip to go to Africa the yen: before? 
(533) A. What year? I don’t know. They knew each 
other. But how well, I don’t know. Mr. Bronfman was 
aware that Mr. Carter was an employee, yes. 


Mr. Hoffmann: Your Honcer, may I hand the 
witness Plaintiffs’ Exhibit 15 in evidence. 


Q. Notice it states ‘‘From the Desk of John Barth, 
June 2, 1970. 

‘‘Mr. Edgar Bronfman, 

‘Had a meeting at noon today with Chet Carter. He 
is over the shock and 100% realizes the great opportunity 
offered to him.’’ 
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Will you be good enough to read this exhibit? A. Out 
loud or just read it? i 

Q. To yourself. A. Yes? 

Q. You had a chance to do that, to read it? A. Yes. 

Q. Does this Plaintiffs’ Exhibit 15 suggest to you that 
there was at least tentatively a deal in mind to sell capital 
to Chet Carter as of June 2, 1970? 


Mr. Flinn: Your Honor, I object. Is there a 
foundation laid? 

Mr. Hoffmann: Sure there is. There is a prior 
line of questioning. 

(534) Mr. Flinn: I didn’t understand that you 
had asked the question whether or not he had ever 
seen this document. 

The Witness: No, I have seen it for the first time. 

Mr. Hoffmann: I could not care less. 

The Witness: I see it for the first time right now. 
I was not aware of its existence. 


Q. It says, ‘‘Had a meeting at noon today with Chet 
Carter. He is over the shock and 100% realizes the great 
opportunity offered to him.’’ 

Great opportun'ty of the possibility of obtaining cap- 
ital? A. I would imagine, yes. I don’t know. 

Q. How about your target date of September 1st? 
Wouldn’t that be a target date, your understanding of 
when this transaction might be consummated? A. I have 
no idea what John meant by that. 

Q. Well, you see the breakdown that follows on Capitol 
distributors? <A. Yes. 

Q. ‘‘Sales volume, $12,600,000; 

‘‘Profit before taxes, $284,000; 

‘‘Profit after taxes, $143,000; 

‘‘Net worth, $1,700,000. 
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(535) ‘‘The above profit is with six Lees on the pay- 
roll.’’ 

That is a very profitable business. A. What was that, 
sir? 

Q. Wasn’t that a profitable business as described by Mr. 
Barth? A. Well, they are getting 1 per cent after taxes, 
which is about normal in the industry on sales. That is 
normal, 

Q. In the next sentence, ‘‘I feel this indicates to all of 
us that this is a going profitable house.’’ A. Well, going, 
yes, it is going; profitable, yes, they are mrking money. 
This is the only way to interpret it; it is going and it is 
profitable, yes. 

Q. And, of course, you see the next sentence, ‘‘Our ap- 
proach on buying this house will be done with caution, and 
will discuss with you later.’’ 

You knew absolutely nothing of it as of June 2, 1970? 
A. Absolutely. 

Q. When were you first informed of it? A. Specifically, 
I could not tell you. 

Q. Well, can you tell within a period of months? A. Yes, 
it was some time that summer, sure. 

(536) Q. You knew before the closing because vu? the 
conversation in the corridor in which you said $600,060 ¢or 
good will? A. Yes, that was during the negotiations. 

Q. That you knew? A. Yes. 

Q. Is it your testimony that you didn’t see Mr. Lee, 
Mr. Harold Lee, about this matter at any time prior to 
seeing him in the corridor that day? 


Mr. Flinn: Objection. I think the witness is 
entitled to know what Mr. Hoffmann means when he 
says ‘‘this matter.’’ 


A. Harold Lee said he wanted to sell. 
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Q. Mr. Lee said that he came frequently to New York, 
and when he came to New York he dropped in to see you in 
the Seagram Building. 

Is there any quarrel with that testimony? A. No. 

Q. He also said that prior to the closing the same thing 
happened, he went to see you on a number of different 
occasions in your office in the Seagram Building in New 
York. 

Any quarrel with that testimony? A. Well, I don’t know 
when he stopped in. He stopped (537) in. He would come 
up in the morning and without appointment and just show 
up, and sometimes I could not see him and sometimes I 
could, and sometimes I was out of town. 

Q. Are you quite firm in your recollection that no mat- 
ter how many times he may have seen you in the period 
June through September 1970, that other than what you 
have described he did not discuss with you the relocation of 
his sons in a new house? A. I don’t recall any meetings 
with him at all after that first meeting during that period 
that you refer to. 

Q. Of course, you do not recall what might have passed 
if there was such a meeting? A. No, there was no meeting 
on the relocation of his sons. 

Q. You don’t know whether there were any meetings 
at all? You don’t recall them now, except the one? A. That 
is right. 

Q. And if it were established—and I put it to you that 
there is indication in this transcript that Mr. Lee came to 
New York and went to the Seagram Building and went to 
see you on a number of occasions, would you allow it pos- 
sible, a number of occasions, during that period, June and 
September, that he might have discussed the relocation of 
his sons during that period of time? (538) <A. No, it is 
not possible. 

Q. Why are you so sure of that? A. Because the first 
time he discussed the relocation of his sons he discussed it 
in the context that, ‘‘My sons are sitting around not doing 
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anything.’’ Therefore, it must have been after the sale of 
Capitol. 

Q. Let’s consider that just a minute, because often little 
words make big differences. What you just said is in the 
context of ‘‘My sons are sitting around and not doing any- 
thing.’’ 

If instead of the present tense of the verb, ‘‘My sons are 
sitting around and not doing anything,’’ the late Mr. Lee 
had said, ‘‘My sons will be sitting around and not doing 
anything,’’ it would be all the difference in the world? 
Isn’t that so? A. Not necessarily, but the way I remem- 
ber it, my sons are not doing anything, currently. 

Q. You are quite sure? A. Yes. 

Q. You don’t know where the word was used? You 
don’t know what place it was used? Are you sure the word 
was used? Was it in your office? A. Well, most of the meet- 
ings took place in my office. 

(539) Q. But you are not sure? A. No. 

Q. You are not sure when it happened? A. Not posi- 
tively sure. 

Q. And maybe the rights of these young men depend 
on when and where it happened, and the tense of the verb 
the late Mr. Lee used? A. Mr. Hoffmann, as I remember it, 
the tense was the present tense; it took place in my office, 
and it must have taken place in my office. 

* * * 


Q. The first time today that you mention this matter 
of the conversation about relocation, you said, and I quote 
you, ‘‘The boys are sitting around.’’ 

Now, sir, this conversation with Mr. Lee took place some 
time after the closing? <A. Yes. 

Q. And some time in the year 1970? Is that also right? 
A. Yes. 

(540) Q. Did you not know that the boys were em- 
ployed throughout the year 1970 under their contract hav- 
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ing to do with the handing over of capital? A. I learned 
about that afterwards. 

Q. So they were not sitting around, were they, some 
time in the fall of 1970 at the time of your conversation 
with Mr. Lee? A. Mr. Hoffmann, I don’t know what they 
were doing. 

Q. And you are, however, most positive about the word 
‘Care’? upon which so much depends? 


Mr. Flinn: Objection. I don’t believe I heard 
this witness say he was most positive; I understood 
him to say in response to the questions that he was 
testifying to the best of his recollection. 

Now, if I am wrong, check me. 

Mr. Hoffmann: He just said the meeting took 
place in 1970 after the closing. 

The Court: His recollection is it was after the 
sale because of the statement the father was making 
about the boys sitting around. 

Mr. Hoffmann: Could we have the last couple of 
answers read back? 

The Court: I am not sure we gain anything by 
constant repetition of the same questions. But that 
is (541) up to you. 

Mr. Hoffmann: Yes, sir. I will proceed along 
this line of questioning. I must do my examination 
as my heart dictates. 

The Court: Just ask the questions. 


Q. Now, this Capitol matter, was this an important dis- 
tributorship? Does it stand out some way from other 
transactions involving transfer of distributorships? A. 
No, it was not more important. The only reason it stood out 
is because of my personal friendship with Harold Lee. 

Q. That friendship let him come in and out of your 
room in New York when he came to New York, to the Sea- 
gram Building? A. Yes, he would come to my office long 
before he wanted to sell the company. 
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Q. This went on more or less continually until such time 
as the lawsuit was brought, until the lawsuit was filed? A. 
Yes. 

Q. Was it not Mr. Lee’s custom to talk informally and 
in a friendly fashion with you about matters that were 
important to him, that were on his mind? A. It could be 
important; it could be just (542) conversation. But we 
did talk, yes, that is true. 

Q. And his relationship with you was such that there 
was a tendency in him to confide in you as to matters? 
A. Not necessarily. 

Q. Well, he didn’t limit himself to objective, political 
things, such as, ‘‘There is a .’? or ‘‘There is no war,’’ 
and that sort of thing? A. We discussed that; we dis- 
cussed politics; we discussed the stock market. — 

Q. You discussed his business as well, didn’t you, from 
time to time? A. Not terribly much; it was never personal. 
We didn’t have a personal relationship. 

Q. Let me understand this? You said at the beginning 
of your testimony that he was not a social friend, but a 
business friend? A. Right. 

Q. And as a business friend he came to see you frequent- 
ly in your office in New York; isn’t that also right? A. 
True. 

Q. And he did discuss matters that came to his mind 
with you? Isn’t that so? A. Yes. 

(543) Q. And you with him? Isn’t that also so? A. No. 

Q. You just sat idly by? A. No, the conversation was 
initiated by him, and, frankly, he took so much of my time 
that I discouraged his staying for any length of time, be- 
cause I had other things to do besides talking to Harold 
Lee. 

Q. These conversations became very short with the pas- 
sage of time? A. No, they were anywhere between 10 min- 
utes and a half hour in time. 
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Q. Long enough for him to say, ‘‘I am worried about 
the relocation of my boys?’’ A. I would say a half horr 
would be enough time to say that, yes. 

Q. Now, can you tell us why it is that the only time, 
according to your testimony, that you tried to find a house 
for the Lees was after this lawsuit was filed, which you 
interpreted as being a lawsuit which had the effect of call- 
ing you a liar? 


Mr. Flinn: I object to the characterization of his 
testimony as being the only time. It may be, but I 
don’t think that was the witness’ testimony. 


Q. Shall we explore? Were there any other efforts 
(544) made to help the Lees find a house, other than the 
one you described involving Mrs. Fine in Brockton, Massa- 
chusetts? A. There were no houses available. So this is 
the first one that became available or could have become 
available. 

Q. Four years after the Capitol sale? A. The first one 
I was aware of. 

Q. Now, sir, coming back to Capitol City, Carter had 
no experience, did he, in handling a distributorship prior to 
his buying Capitol City from Seagram? A. As a specific 
wholesaler, no, he did not have any prior experience as a 
wholesaler. That is correct. 

Q. None the less, you put up $2 million in guaranteed 
loans for him, did you not? A. I don’t know what we put 
up. But I would like to explain that Carter took in as a 
partner a man by the name of Jack Boyer, who was an 
experienced wholesaler. 

Q. Wasn’t it your custom to finance the purchase of 
distributorships? A. What? 

Q. Did Seagram have a practice of financing distributor 
purchases? A. A practice, no. Occasionally, yes. 
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Q. Did it do it for ex-employees of Seagram’s (545) 
A. We did it for anyone whom we felt was qualified and 
would do a good job. 

Q. By the way, are there any ex-employees of Seagram 
who have distribution houses? A. Any employees? 

Q. Any ex-employees? A. Yes, ex-employees, yes, sir. 
Employees, no. 

Q. Can you tell us about how many? A. Well, if I can 
remember the names, there is Milton Abramson in Andover, 
Massachusetts. J don’t know the name of the house. Sid 
Strauss in Houston; there is Eddie Weiss in Hartford. 
And this is over a long period of years. Some of these 
people left us ten, twelve, fifteen years ago. Chester Carter, 
of course. Those are a few I can think of offhand. There 
are probably more than that. 

Q. Suppose I give you some names and tell us whether 


you can remember whether or not these involve ex-Seagram 
employees: 

All American, Phoenix, Arizona? A. I don’t know who 
the house is. JI don’t know the house, so I couldn’t tell 
you whether an ex-employee is there or not. 


* = * 


(548) @Q. You gave some names a moment ago of ex- 
employees of Seagram who have distributorships, and I am 
now reading from your interrogatory answer, and when I 
say ‘‘your’’, I mean that of the Seagram Company, having 
to do with ex-employees of Seagram, and the answer is that 
the following companies have former employees of Seagram 
who have some ownership interest: 

All American, Phoenix, Arizona. Do you know the name 
of the person that goes with that? A. I don’t know the 
name of the principals, so I can’t answer your question. 

Q. How about United Liquor, Phoenix, Arizona? A. 
The name of the principal is Kemper Marley, but I don’t 
think he was a former employee. 
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Kemper has an employee named Moe Cohen, who was a 
Seagram employee, but he is not the principal owner 

Q. The question is some ownership interest? A. — don’t 
know. 

Q. How about Drummond? A. Yes, Lancelot Drum- 
mond is another black (549) distributor. He is a former 
employee. 

Q. And Crown in East Hartford? <A. Yes, that is Eddie 
Weiss. I mentioned his name before. 

Q. General Wine, in New Haven, Connecticut? A. That 
is Charlie Welles. 

Q. Capitol City, Washington, D.C.? A. Chester Carter. 

Q. Crown Beverage, Macon, Georgia? A. I have not 
the faintest idea who is there. 

Q. Reliable Liquor, Baltimore, Maryland? A. The 
principal owner is Irving , and ever since I was in 
the company, 18 years ago, he was a distributor. Whether 
he was an employee, I don’t know. 

Q. You can assume it was because it says here that he 
was? <A. It may be. 

Q. Boston Beverage in Westwood, Massachusetts? <A. 
Yes, Sol Rogoff bought it and then his son is now running 
it. Right. 

Q. S&K Distributors, Syracuse, New York? A. That is 
Smith & Kenney. I don’t know either of them. The only 
time I knew them, when they were distributors. I don’t 
know. I assume they were employees, (550) or one or 
the other was an employee some time. I don’t know. 

Q. Eddy & Fisher in Providence, Rhode Island? A. 
Arthur Rubin now, yes. 

Q. He was a former Seagram employee? <A. Yes. 

Q. And Tarrant Distributors in Houston, Texas? A. 
Yes, that is Sidney Strauss. I mentioned him before. 

Q. To your knowledge did Seagram have anything to do 
with the persons who are connected with these various com- 
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panies I have mentioned getting their connection through 
Seagram’s? A. Anything to do with them? 

Q. Yes. A. Well, with Carter, obviously. Arthur Ru- 
bin, no. Some of the old ones, I was not even around when 
they were employees. I have no idea what happened. I 
think in general the answer is no. I know there is one re- 
cent one you mentioned, this one in New Haven, Charley 
Welles, bought the house on his own. He didn’t have any 
help from anybody. He just did it. 

Q. When you say you think in general the answer is no, 
you say that after you mentioned several where the answer 
is yes, and then you mention several where you think 
(551) the answer is no? <A. Yes, there is no pattern. 

Q. No pattern? A. No. 

Q. So the answer is in general not no, but no pattern? 
A. I guess there are more noes than yeses. 

Q. That is a guess? A. It is a guess. 

(552) Q. My colleague asks me—he seems to be un- 
certain about your answer, did you say Ruben was not 
helped by Seagram in acquiring the Providence house? A. 
I’m not aware of any help. 

Q. Do you know one way or the other as to that? A. I 
don’t know. 

Q. Arthur Ruben was helped by Seagram? A. It’s pos- 
sible but I’m not aware of it. 

Q. So we have, have we not, in three questions come 
from a point where you said that Arthur Ruben was not 
helped by Seagram to the point where you say it’s possible 
that he was. A. You tell me he was helped. I don’t know. 
I’m not aware of it. 

* * * 

(555) Mr. Flinn: Your Honor, this morning the 
defendant will continue its case by reading excerpts 
from several depositions. I apologize to the Court 
and the jury for this somewhat tedious process. We 
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will try to make it as brief as possible My co- 
counsel, Mr. Prentice, will read the answers given by 
the witnesses at the pretrial deposition from which 
we shall read. 

The first deposition to which we shall address 
ourselves is that of the plaintiff Harold Lee, whose 
deposition was taken on June 16, 1972, here in New 


York City. 


a * 


(556) ‘*Q. This was when? 

‘A, In 1954. So then Seagram’s had the 49 percent 
interest. 

‘“‘T tried to buy it in 1956 and Sam talked me out of it 
and I had given up on the thing. 

‘‘When Edgar came to me and asked, ‘Do you still want 
to buy it?’ I said, ‘I certainly do,’ and I bought it from him. 


“‘Q, And that was what year? 

‘*A, 1959. 

‘“‘Mr. Jim Friel, who was controller of the company at 
that time, arranged with Gardner Robertson of the Bankers 
Trust to take my collateral and give me a loan of approxi- 
mately $406,000 at a fair rate of interest. In other words, 
I got a rate of a quarter of that prime. 

‘“‘Q, In 1959 when you acquired Seagram’s 49 percent 
interest in Capitol City, was Mr. Tyler still a co-owner with 
your brother? 

“A, No, he got sick. 

“‘Q,. Wien was that? 

‘6A, In °55 or °56, he became quite ill and passed (557) 
away shortly after that. 

“<Q. So as of 1959 your brother owned 51 percent and 
you acquired the remaining 49 percent? 

‘oA, Yes.”’. 


* * = 
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“*Q. After the sale, you and your family changed the 
name of Capitol City to Lee Industries, is that right? 

‘*A, No, we did not. When we sold the company, the 
name was included. 

‘*We had a capable tax man in Washington who was 
directing how we should handle it and we formed Lee in- 
dustries. 

‘‘@. A brand new corporation? 

‘‘A. A brand new corporation. It was just a shell to 
rark time until we could transfer our assets into another 
business.’’ 

‘*Q. In this meeting with Yogman in early June, 
1970, do you recall specifying any other requirements as to 
the kind of house that would be essential for the relocation 
of your sons as a condition to your willingness to sell Cap- 
itol City? 


‘‘Mr. Hoffmann: You may answer. 


‘fA. Quite frankly, this thing is just a question (558) 
of semantics. 

‘‘As we went along, he recommended two houses. He 
told me there were two houses available and both of them 
were satisfactory. 


‘*Q. Can you answer my question rather than the ques- 
tion you just answered? I’m asking what you said to him, 
not what he said to you. I will come to that in a minute. 

‘A. I don’t remember. I don’t remember the specifies. 
I remember only the basic facts that I told him and, based 
on that, he came back with recommendations.’’ 


‘*Q. When did John Barth come to see you? 
‘‘A., About two or three weeks later. 
**Q. Still in the month of June 1970? 
A. Les,”” 
* * * 
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‘“*Q. Approximately, how long did Barth spend with you 
at that meeting, Mr. Lee? 

‘A. Approximately a couple of hours. I had known 
John Barth a couple of years and it was just a social meet- 
ing after this. 

**Q. Did you discuss other matters than the possible 
sale? 

(559) ‘‘A. He said they would be interested in buying 
if things were right. We had set no price on it at that time. 

**Q. That’s all he told you but he spent two hours with 
you? 

‘“‘A. That’s right. I would say two hours. Maybe it was 
an hour and a half. I didn’t make a note of it, 

**Q. Was he with you over the lunch hour? 

‘A. No, I don’t think so. I think he came in in the 
morning and he left before noon. 

“‘Q. Following that meeting with Barth, what next 
happened, to your knowledge? 

‘fA. We called in our accountant to start to figure out 
the value of the business— 

**Q. Let me interrupt you. Did you discuss Barth’s 
visit with the other members of the Lee family? 

‘*A. Yes, sure. 

‘**Q. What did he tell you? 

‘“‘A. I told them that Seagram’s was interested in buy- 
ing our business. 

‘*Q. In your discussion with Barth, had you ever men- 
tioned the relocation of your sons? 

‘A. I had never discussed it with him. 

(560) ‘‘Q. Did you mention it to him? 

"ih. No,?? 


* * * 


“*Q. Let me go back to that mecting with Yogman where 
you discussed relocation of your sons and he identified the 
Rhode Island and Minneapolis distributorships, Mr. Lee. 
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‘‘Did you make any memorandum or writing summariz- 
ing that discussion with him? 

‘A, When I first spoke to Jack about the conditions 
under which we would sell, Jack didn’t tell me he was going 
to buy. I didn’t know they were interested in buying, so 
not so, naturally, we didn’t.’’ 


* * * 


“‘Q, All of you flew up to New York? 

A. L dra’ Enow. 

“Q. Whe ppened? 

‘A, We discussed price. 

“Q. With whom? 

‘A, We discussed that with Mr. Jack Fieldsteel 

‘*Q. Did you see Jack Yogman on this occasion? 

‘“*A, Yes, but he didn’t go into negotiations. 

“*Q. Did you discuss anything with Jack Yogman? 

(eX, Yes. 1 did.” 

* * e 

(561) ‘‘Q. And did vou see Fieldsteel before you saw 
Yogman on this particular visit? 

‘“*A, Yes. I remember seeing Jack when we were going 
out to lunch.’’ 

# * * 

“*Q. What factors did you point to to support your 
$750,000 request? 

‘A. Our earnings. 

‘“‘Q. On what were those earnings predicated? 

‘*A, On our fiscal year of ’69-’70. 

‘*Q. What was the fiscal year for Capitol City? 

‘*A. Before taxes, $395,000.”’ 


* * * 


**Q. What I am getting at is, in attempting to persuade 
Fieldsteel that $750,000 was solidly based, did you show 
him any figures as to how individual brands were doing? 

‘*A, We approximately doubled their business from 
1963 to 1970. When I got there in 1963, we were approxi- 
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mately six million. ‘Vhen we sold the business, we were 
doing approximeteiy ‘welve million. 

‘“‘Q. Did you point this out to Fieldsteel in this dis- 
cussion? 

‘(A Yes. 

(562) ‘*Q. Did he ask you to take a more recent period 
of time than ’63 to ’°70? Did he ask you how you were doing 
in the last three years, for example? 

“‘A, Our growth wasn’t quite that rapid. They knew 
that. 

‘‘Q. Was that discussed that morning? 

‘“‘“A, Yes. They knew that. 

‘‘Q. Did they ask you whether you had any brands you 
were having trouble with? 

HAC NO, 

‘‘Q. Did you ‘ell him that all the brands were doing 
well? 

‘“‘A. I did not. We knew better than that and he knew 
better than that. Some of their brandis we were having 
great difficulty with. 

‘¢Q. Which brands were they? 

‘““A, Four Roses was doing poorly and 7 Crown was 
doing poorly. It was still a good number, but it was in a 
down-trend. 

‘‘Q. Were you having trouble with any brands other 
than Seagram brands? 

‘¢A. As far as increases in sales? 

**Q, Yes. 

‘““A Yes. Our Beam sales were just hanging on. 
(563) Four Rcses was down. We had three or four other 
brands. There was very little growth in that market since 
the riots. 

“Q. How about the profitability on some of those 
brands? 

‘¢A, We never broke it down by brands. 
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‘‘For your information, I could, at any time, call up 
Seagram and they would send a couple of people to break 
down all our brands as to profitability. I refused to do it 
for a very good reason. What’s the difference whether we 
make money o1 7 Crown or don’t. I have to sell it. It’s a 
Seagram item. 

“‘Q. So you are saying that vou didn’t know what the 
profitability of individual brands was? 

‘A. We had an idea but not specific. 

““@. As to some of these brands you have identified 
which were not increasing in sales volume, what was your 
idea as to what was happening to their profitability? 

‘*A. The less you sell, naturally, the less profitable they 
are, and the less you sell, the more aggressive you have to 
become and you dig into your profit.”’ 


* * 9 


“Q. So you don’t recall any further events at that 
afternoon meeting at Fieldsteel’s office? 

‘CA, That’s right. 

(564) ‘*Q. So did you and your group leave his office? 

‘‘A, I think we got back there at 2:30 and probably 
didn’t stay there over an hour. 

**@. Did you, in the afternoon then, see anybody other 
than Fieldsteel in the group? 

““A. No, I went home. 

“*@. At any time in the discussion with Fieldste-] and 
his people on that day, was there any mention of relocating 
your sons in another distributorship? 

‘A. No. They didn’t know anything about it. Field- 
steel was a controller. I didn’t discuss it with him. He had 
nothing to do with it.”’ 


* Ed * 


‘*Q@. In those two phone calls with Mr. Paley, did you 
ever discuss with him what price he was asking for his 
distributorship? 

‘A. No. 
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‘“Q. Did you discuss with him any other aspects of the 
distributorship that would bear upon your possible in- 
terest in purchasing it? 

‘¢A. I knew the potential of the business. 

‘‘Q. How did you happen to know that? 

‘‘A, He was my customer from 1941 until 1958. 

‘‘Q. When was this conversation with him? 

(565) <‘‘A. October, 1970. That’s how it happened. 

‘‘Q. In these conversations with him, there was no dis- 
cussion as to the volume of his business at that time? 

“*A. No. 

‘‘Q. Was there any discussion with him as to the profit- 
ability of his business at that time? 

‘CA, No. 

“‘Q. Was there any discussion with him as to the inten- 
sity of competition he was confronting? 

‘“*A, None whatever. I just called him to make an ap- 
pointment with him; that’s all.’’ 


* * * 


‘‘Q. Apart from the two phone conversations you had 
with Mr. Paley, did you contact any liquor distributor with 
a view to the possible purchase of his distributorship to 
your two sons? 

{CA I did. 

“Q. Who was that? 

‘CA. Jerry Laskin. I forgot the name of his house. 
It’s just outside of Springfield, Massachusetts.”’ 

If I may interrupt, there was a stipulation between 
counsel that should be Holyoke, Massachusetts. 


Mr. Bender: Yes. 
Mr. Flinn: (Continuing) 


(566) ‘*Q. When was that? 

‘‘A. I was there—I think in those expense accounts you 
have, that’s on there, too. I went to New York first and 
then I went there. 
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“‘Q. Approximately when? 

‘‘A, Approximately February or March, 1970. I know 
it was in the wintertime. 

**@. February or March, 1970? 

“A, About that time. 

**Q. And what was the nature of the discussion with 
Mr. Laskin? 

‘*A. I heard indirectly that he was interested in selling, 
that he wasn’t feeling well, so I called up first and made 
a date and went up to see him. 

‘‘The first time I went alone and he didn’t have his 
figures or ideas straightened out so we made another date 
and I went up there with my son, Lester. 

‘‘Q. When was the second trip? 

‘A. About a month later. 

‘*Q. What brands did Mr. Lasker carry? 

‘‘A. Hiram Walker line, the Fleischman line, the Cal- 
vert line, General Wine line and Schlitz beer. It was a 
good distributorship. 

‘*Q. And what became of those discussions with (567) 
Mr. Laskin? 

‘‘A. We went down to see him and he had his account- 
ant present and, unfortunately, he wanted to sell and yet 
he didn’t want to sell. And when we asked him to put a 
price on his business, he put a price on it that was so 
ridiculous, it wasn’t even funny. 

**Q. It was too high? 

‘A. The business showed a profit of $90,000 after tax 
and he wanted a million dollars for goodwill. 

“*Q. Did you ever discuss that distributorship with Mr. 
Yogman or any other Seagram representative? 

‘*A. No, I did not. The reason I didn’t discuss it be- 
cause Mr. Laskin asked me as a favor not to discuss the 
fact that he was on the market and his having been a good 
friend of mine, I wasn’t going to do it.” 
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‘‘Q. In other words, as to this second sentence in Para- 
graph 9, you have no knowledge of the facts upon which 
that allegation is based, is that correct, sir? 

‘A, All L know, every Seagram distributor or ary other 
distributor I have been associated with, it has been under- 
stood that if they want to sell their businesses, the buyer 
must be acceptable to us. That’s gone on for years. That 


I know to be a fact.’’ 
* * * 


(568) ‘‘Q. When was this conversation? 

‘*A, Let’s see. This happened in late December or 
early January. 

“‘Q. How did the subject happen to come up in this 
conversation with Hawe? Who initiated the subject? 

‘A, I went to see Tom Hawe about where I could get 
the best rates for money on short term and that’s when 


he said, ‘Why don’t you give it to us?’ so I did. 

‘‘When you put out commercial paper, you can have 30 
days, 60 days or 90 days, and I said, ‘I don’t know whether 
I want to tie it up for 90 days,’ and that’s when he came up 
with that statement.”’ 

a * 7 

‘‘Q. Mr. Lee, I hand you Defendant’s Exhibit F for 
identification and ask you what it is, if you know. 

‘A. That’s the expense account that my son made out 
for the trip to New York on June 22. 

**Q. Which son? 

‘*A, Lester. 

‘‘Q. In whose handwriting is that paper? 

‘‘A. That’s Lester’s. That is all Lester’s handwriting. 

“‘Q. Can you read what the document says? 

(569) ‘A. Discussed availability of wholesale liquor 
house with Jack Yogman. 

‘‘Q. Before that, you missed a line, Mr. Lee. 

“A, ‘Trip to New York City.’ 
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“*Q. Read it all. 

“A. ‘Trip to New York City, June 22, 1971.’ 

“*Q. Let me ask you this. Did you make a trip to New 
York City on June 22, 1971? 

“*A. I did. 

“Q. With Lester? 

‘*A. With Lester and Erie. 

“*Q. And whom did you see? 

““A, Mr. Yogman. 

‘*Q. When did this meeting occur? 

‘CA, In his office. 

“*Q. When was it, morning or afternoon? 

“‘A. If I would hazard a guess, I would say the morn- 

ing. 
“*@. What was said at this meeting? 
‘‘A. The boys discussed-—we were getting a little im- 
patient and the boys discussed with him the availability of 
the house and in the course of the conversation, Jack was 
explaining this and th. cxt thing, and he said, ‘We will try 
to get you one as soon as we can.’ 

(570) <‘‘I told Jack, ‘Based on 337 that we formed the 
company for tax purposes, we only have until July 31st 
before we either go into business or we have to liquidate 
the company.’ 

‘‘So Jack replied to us, ‘Okay, then I will take July 31 
as my deadline for getting you a house.’ 

“‘The three of us were sitting there. 

**Q. What else was said during the course of that meet- 
ing? 

‘‘A. Just general. There weren’t so many houses on 
the market as he expected, et ectera, et cetera. At that time, 
there was still the Rhole Island thing bouncing around.”’ 


* * te 
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‘“‘Q. Apart from the Rhode Island distributorship, do 
you recall any additional things that were said by anybody 
at this meeting? 

‘©A, No, I can’t. I tell you quite frankly, the reason I 
can, most of the conversation was carried on by the boys 
with Mr. Yogman. The only time I injected myself was 
when I highlighted the fact that the time element was 
becoming very, very important. 

‘“‘Q, And you quoted Mr. Yogman’s statement as closely 
as you can recall? 

(571) ‘‘A. Verbatim. 

““Q. Verbatim? 

‘A. Yes. He said, ‘I will accept July 31 as my dead- 
line.’ 

“*Q. And that’s the extent of what he said? 

CH Mes?” 

« * * 

“Q. So you don’t recall any conversation with Mr. Yog- 
man on September 30th? 

‘(AK I do not. 

“‘Q. Do you recollect whether, on September 30th, when 
you met with Mr. Hawe and/or anybody else at Seagram, 


was there any discussion about relocating your sons in any 
other distributorship? 

‘*A, Positively not. I wouldn’t discuss it with anybody 
else other than Mr. Yogman.”’ 


* * 
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(572) Mr. Flinn: The defendant, your Honor, 
would now like to read excerpts from the deposition 
of John Barth taken on October 18, 1972 here in 
New York. 

* oe * 

‘*Q. What was your function as a vice president of 
Joseph HE. Seagram? 

(573) ‘‘A. I was vice president of administration and 
I had 14 operating departments of the parent corporation 
reporting. 

**Q. Did your function include any supervision of Sea- 
gram distributors or distributors of Seagram products? 


“‘The Witness: State that again for me, please. 
*“(Question read.) 


‘A. Seagram owned no distributors. I had no super- 
sivory function other than a consulting function.”’ 


* * * 


“‘Q. Do you have any recollection of the Capitol City 
distributors, in the District of Columbia being sold to Ches- 
ter Carter? 

‘*A. Yes, I have knowledge of that. 

‘‘Q. And prior to that do you have any knowledge of 
the Capitol City being sold by the Lees to Seagram? 

‘A, No, 

“*Q. Tell us then, was there a direct sale from Capitol 
City to Chester Carter? 

**A. I am totally unfamiliar with any of the financial 
transactions that took place in the business consummation 
between the Lees and Chet Carter. 

‘*Q. You had nothing to do with that? 

‘‘A. No, sir, not with any of the financial transactions. 

(574) ‘‘Q. They were not under your supervision? 

‘*A. No, sir. 

“*Q. Your function as a vice president of Seagram? 

‘*A, No, sir. 
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‘‘Q. Did you have anything whatsoever to do with that 
transaction? 

“CA, Yes, sir. 

“*Q. Tell us about this, please. 

‘*A. I originally went down to see Harold Lee to see if 
he would be willing to sell his business. 

‘©Q. Do you know about when that happened? 

‘¢A. T have some notes here. I’m going to refer to the 
notes for the date. 

‘‘T had arranged to go and see Harold personally on 
June 11, 1970 in Washington, D.C. 

‘“‘Q. You say you are referring to notes. 

‘‘ Are you referring to what has been heretofore marked 
as Plaintiffs’ Exhibit 2, a memorandum of June 12th, and 
on the top of it the word ‘‘Confidential’’? and addressed 
to Edgar Bronfman and Jack Yogman? Is that the mem- 
orandum you are looking at? 

“A, Yes. 

‘‘Q. This serves to refresh your recollection about when 
this matter first involved your attention, is that (575) 
your testimony? 

tA Vem 

‘‘Q. Would you be good enough to look at the memoran- 
dum which I see is also before you, Plaintiffs’ Exhibit 15 
for identification, under date of June 2, 1970? 

SOA. Yes. 

“‘Q. Do you note the first paragraph of that memoran- 
dum: ‘Had a meeting at noon today with Chet Carter. 
He is over the shock and 100 per cent realizes the great op- 
portunity offered to him.’ 

‘CA, Yes. 

“Q, Did that great opportunity have anything to do 
with the Capitol City distributorship? 

‘A. At that time, it wasn’t definite that possibly we 
would be able to get Capitol City Liquor because it was 
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owned by the Lees and they are private distributors and 
whether they sell or not was up to the Lees. 

‘‘But at this meeting here, it would have been foolish for 
me to even go and approach the Lees until Chet Carter 
would be willing to run the distributors. up once we were 
able to assist him in acquiring it.’’ 


One thing I failed to note was that the interroga- 
tor in this deposition is Mr. Hoffmann. 


* * * 


(576) ‘‘Q. Had you any prior conversations with offi- 
cials of Seagram concerning that subject matter prior to 
June 2, 1970? 

“CA, As far as I recall, yes, I had a conversation with 
Edgar Bronfman. 

“*Q. Whose idea within the Seagram organization was it 
that Chet Carter might take over Capitol Distributors? 

‘A. Well, it was Mr. Edgar Bronfman’s idea that Mr. 
Carter should possibly have a distributorship, but the—as 
to which distributorship, it was my idea. 

“‘Q. When did you formulate that idea, if you know? 

‘*A. Yes, several years prior to this, I had been making 
surveys concerning where black distributors should possibly 
be located. 

‘‘Q. Was it your desire to have a black distributor 
located as a distributor for Seagram products? 

‘SA. Yes. 

“‘Q. As of approximately the time of this memorandum 
June 2, 1970, had your mind fixed on Chet Carter as a pos- 
sibility for that? 

“A, Not necessarily. 

‘*Q. Did you have in contemplation the sale or arrang- 
ing for the sale of a distributor other than Capitol City for 
the purpose of obtaining a black distributor? Is (577) 
that question clear? 

‘*A. There would be an alternate proposal had not Cap- 
itol City been available for sale. 
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“‘Q. But Capitol City was, in fact, available, is that 
right? 

‘©A. I don’t know whether it was available. I certainly 
did not know until I went down there. 

‘‘Q. When was that, sir? 

‘A, That was June 11th. 

‘“‘Q, But as of June 2nd, you had already met with Mr. 
Bronfman, isn’t that right? 

‘*A, Yes. 

‘“‘Q, Concerning the subject matter of the possibility of 
Chet Carter acqviring Capitol City, is that right? 

‘©A. Of the possibility of Chet Carter obtaining a dis- 
tributorship, not necessarily Capitol City.’ 


* * * 


‘“Q. Was there, in fact, a conversation with Chet Carter 
on June 2nd, in which Mr. Keller participated concerning 
the possible acquisition by Carter of Capitol City or Cap- 
itol Distributors? 

‘©A. The discussion concerning Capitol City Liquor was 
between myself and Mr. Carter. Mr. Keller was just 
present as a— 

(578) ‘*Q. He was present and heard it? 

‘¢A\. Yes, he was present and heard it. 

‘‘Q. Was there any other subject to be discussed at 
that luncheon? 

‘¢A, No, not to my knowledge. 

‘“‘Q. Do you have any recollection of why Mr. Keller 
was present during the conversation? 

‘©A, Mr. Keller and I have frequently gone to lunch 
together and I saw no reason why he shouldn’t attend the 
lunch on the date that I decided to ask Mr. Carter some 
questions. 

‘‘Q, Had Mr. Carter come up from the District of 
Columbia or from some other place for the purpose of 
having this luncheon? 

‘¢A, I don’t know. 
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‘**Q. Do you know whether he was working for Seagram 
in New York at the time? 

‘‘A. He was working for Seagram out of the New York 
office at that time, yes. 

‘*Q. Was the purpose of the luncheon to discuss this 
possibility? 

‘*A. The purpose of the luncheon was to ask Mr. Car- 
ter whether he would be interested in a black distributor- 
ship.’’ 

* * * 

(579) ‘‘Q. Prior to June 2, 1970, did you have any con- 
versation with Mr. Edgar Bronfman or any other official 
of Joseph Seagram concerning the possibility of Carter ac- 
quiring Capitol Liquors? 

‘*A. Prior to June 2nd, the only conversation I had was 
with Mr. Edgar Bronfman. 

‘*Q. About when did that take place? 

‘A. I’m going to assume it took place very definitely 
prior to June 2nd, because I would not hesitate getting back 
to Edgar with—after our conversation to see how the 
land lied as far as Chet Carter goes. 

**Q. Can you tell us where the conversation took place? 

‘‘A. Mr. Bronfman’s office. 

**Q. Who was present in the course of the conversation? 

‘*A. Only Mr. Bronfman and myself. 

‘*Q. What was the subject matter of the conversation? 

‘‘A. Mr. Bronfman asked me where would we—or where 
would I place a black distributor from surveys I had pre- 
viously made since I had placed a black distributor in Los 
Angeles, 

‘‘And I told him the next area on my priority (580) 
was D.C. 

‘‘And at this time Chet Carter’s name came into the 
conversation as the next potential person to run a black 
distributorship. 
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“Q. Can you tell us, as best you can recall, what Mr. 
Bronfman said about this matter? 

Madi Sir? 

“Q. Tell us as best you can what Mr. Bronfman said 
during that conversation about this matter? 

‘‘A. Well, he merely left it up to me as far as picking 
the area and once I had mentioned D.C. was my next prior- 
ity, ‘hen he said, ‘Proceed to see if you can acquire a distrib- 
vtor in TK.’ 

* * * 

“<Q. Do you know whether or not you personally insti- 
tuted negotiations with Capitol City looking for the possible 
sale of that distributorship? 

(A, Yes, sir. 

“Q. Is it your testimony that you were the first to do 
this on behalf of Seagram? 

‘©A, Yes, I was the first. 

“Q. Prior to your instituting negotiation, had there 
been any indication from the Lees as to their willingness 
to sell Capitol City? 

(581) ‘‘A. No. 

‘“‘Q, Can you tell us when you first instituted negotia- 
tion? 

‘‘A. I went to Capitol City Liquors to see Harold Lee 
personally on Thursday, June 11. 

““Q, Are you confident of the date because of Plaintiffs’ 
Exhibit 2 at which you had just glanced, is that right? 

A. met 

‘‘Q. You are confident of that date— 

‘CA. Yes. 

“‘Q, —because you were just glancing at— 

eX, Yes: 

“«Q. —Plaintiffs’ Exhibit 2, is that right? 

‘$A. Yes, that’s correct. 
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‘*Q. Would you be good enough to look at the first entry 
on Plaintiffs’ Exhibit 2? 

‘CA. Yes, sir. 

“*Q. It says that, ‘He is ready to sell immediately.’ 

‘‘Was Mr. Lee taken by surprise when you raised the 
question of whether he was ready to sell? 


‘“‘Mr. Flinn: I am going to object to the form of 
the question. He can answer it. 


‘*A. I don’t know. I was surprised myself. 

(582) ‘‘Q. You introduced ...e idea, didn’t you? 

2. Lee 

“*Q. In what way were you surprised? 

‘*A. Well, I was going down to see a private distributor 
and asking bim to sell his business, and had no idea whether 
he was interested in selling it, although I knew that I was 
trying to acquire the business. I had no idea that he would 
immediately off an interest in selling it. It was a going 
private business. 

‘*Q. Did he seem surprised when you put the proposi- 
tion to him? 

‘*A. I don’t recall. 

“*Q. Do you know here and now whether or not Mr. Lee 
may have had prior dealings with Mr. Yogman of Seagram 
concerning that very subject? When I say ‘prior’ I mean 
prior to June 11, 1970.’’ 


Your Honor, we go to line 21 on page 29: 
‘*A. No, I don’t know. 


* bd * 


(583) ‘‘Q. Do you know at this time whether or not 
prior to your meeting with Mr. Lee on June 11th Mr. Lee 
had spoken or had dealings with Mr. Yogman concerning 
this very subject matter, the subject matter being the pos- 
sible sale of Capitol Liquor? 

A. NO, 
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‘*©Q. Do you know one way or the other abou: it? That 
is to say, do you know that he did not have such a conversa- 
tion? 

‘A. I feel he positively did not, that I was the first one 
to have any conversation with Mr. Lee concerning the sell- 
ing of his business. 

‘‘Q. I don’t want to quibble with you at all, but you 
used the word just now, ‘i feel’ that I was the first. What 
do you mean by that, sir? 

‘¢A, Well, I was the only one. Mr. Yogman wasn’t even 
in the vicinity with Edgar first talked to me, and I went 
down to see Mr. Lee. 

‘‘Q. But you don’t know precisely when Edgar spoke 
4o you except that it was just before your memorandum? 

(584) ‘*A. Yes, I—-within 24 hours. 

‘‘Q. Do you know that to be so? 

‘‘A, I’m positive that it was withing 24 hours. 

‘‘@. What makes you so positive? 

‘¢A, When Mr. Bronfman asks me to do something, I 
get back to him with an answer pronto. 

‘‘Q, Did he ask you to go to see Mr. Lee? 

“A, He asked me to—after I had suggested Washing- 
ton, D.C., the first thing I had to do was to see if Mr. Carter 
was interested. And that was the first thing I did.”’ 


We go to page 44, line 7. 


The Court: I want <o note in reference to the 
Exhibit 2, somebody said Exhibit 15. It is Ex- 
hibit 14. 


* * * 


“‘Q, Did you ever say to any of the Lee boys that they 
should see Jack Yogman alone about the matter of avail- 
able distributorships for the use by the boys?’’ 


*% * * 


“<A. We were in Washington, D.C. at a Christmas 
opening of Capitol City Liquors. That is when I—Lester 
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and Eric came up to see me and said, ‘John, is there any 
(585) distributorships available’ or something to that 
substance. 

“‘T said, ‘Not that I know of, but why don’t you when 
you get an opportunity, the two of you, go and talk to Jack 
Yogman.’ 

“*Q, When you say Capitol City Liquor opening, are 
you referring now to a meeting which was memorialized 
by an entry on your calendar for the 28th of October? 

‘*A. Yes, ‘opening and Xmas presentation,’ correct. 

**Q. Is it your testimony that you were approached by 
the boys concerning this matter? Is that right? 

‘““A, That’s correct. 

‘*Q. Which boys, do you remember? 

‘“‘A. Both Eric and Lester were there jointly together. 
I can’t say exactly who asked the question of me.’’ 

‘*Q, But your memorandum contains another item, does 
it not? 

“CA, Right. 

**Q. That is item 8. Says, ‘He would very much like 
to have another distributorship in another area for his 
two sons.’ 

‘**Ts that sort of thrown in casual like along with discus- 
sion of how good it is for a black man to be in a distrib- 
utorship? 

(586) ‘‘A. He just merely asked me that if sometimes 
there will be availability of something, he might like to 
have one of his sons, one of these days, go back into the 
whiskey business somewhere. 

“‘Q. He used the word ‘possibly’ that you just used? 

“cA. Yes. 

‘*Q,. You remember that? 

“A, Well— 
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“‘Q. He would like one day to have hie sons possibly 
go back in the liquor business? 

‘‘A. He mentioned his one son could be a broker or they 
could do other things, but it was just a casual thing. He 
didn’t—it wasn’t like he demanded this or he wanted this 
necessarily. He just said, you know, ‘I’d like to keep in 
mind that maybe some day the boys would like to go back 
in business.’ 

“*Q. Just like that? 

‘SA. Yes. 

‘‘Q. How did you get out of that he would like very 
much? That sounds very indifferent what you just said. 

‘©A, Well, he just wanted something for his boys to do, 
as he put it to me, and it appeared to me that this is what 
the boys were familiar with, and he would like possibly some 
day to have one available, if available. 

(587) ‘*Q. How did very much get into your report of 
this? 

“A. I don’t know. 

“‘Q. Do you think you were overplaying his hand? 

‘*A, No, I don’t think so. I just think merely—I’m just 
merely stating that he did talk in general—he wanted his 
boys to get into some type of business so they wouldn’t be 
idie. That was his conversation to me. And it seemed like 
that he was talking to me in terms of if something should 
become available sometime, he—they may or may not be 
interested in it. 

“‘Q. Does that mean he would like very much or he 
would very much like to have another distributorship, what 
you just said? 

‘¢A. Not necessarily because he made a point there that 
he wanted it in another area, if something would become 
available maybe for his boys, if it would be suitable to them. 

“‘Q. Mr. Barth, do you customarily write memoranda to 
Messrs. Bronfman and Yogman? 
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‘“*A. When I am asked to do something direct by Mr. 
Edgar Bronfman, I will customarily answer him in an in- 
formal type memorandum. 

‘*Q. This is addressed also to Mr. Yogman, is it not? 

“A, That’s correct. 

(588) ‘*Q. Can you explain why that is so? 

“*A. Well, Mr. Yogman is my immediately—he was my 
immediate boss. 

“Q. Was Mr. Yogman then familiar wiih the whole 
matter of the sale of Capitol Liquors prior to your going 
to Washington on June 11th or prior to your meeting with 
Lee on June 11th? 

“A. T believe not. 

““Q. Nonetheless, you addressed the memorandum to 
him? 

““A. Yes. 


‘*Q. Because he is your immediate boss? 


‘cA. Yes,” 


* * * 


**Q. Would you look at Plaintiffs’ Exhibit 15 for iden- 
tification, please. 

‘‘Do you note the last sentence on that? That is the 
June 2nd memo. 

A. Nes. 

“*Q. ‘Our approach on buying this house will be done 
with caution and we will discuss with you later.’ 

‘Can you give us today something which would explain 
why the phrase was used ‘our approach on buying this 
house will be done with caution?’ 

(589) ‘*A. Yes. There is always the danger when a 
house is acquired having had experience of setting up a 
distributor in California that the other suppliers that are 
in this house, knowing that there was participation of a 
Seagram person like Chet Carter might be reluctant to let 
remain those franchises with the house, and without those 
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franchises, the house isn’t as attractive as I state here. 
And when you do this, you have to approach it with caution 
to make sure that those franchises are going to remain on 
a nice relationship with the new owners as they take over. 

‘‘And that’s why I used the word ‘caution,’ because 
without that, this doesn’t apply above. 

‘‘Q. In other words, are you saying that when you use 
the word ‘caution’ you are referring to caution in letting 
the word out to the trade, so to speak? 

‘A. Yes, and also caution with the Lees that the other 
suppliers understood, you know, that we want to maintain 
that relationship and we don’t go in there losing volume 
in the house. 

‘“‘Q. The very end of that memorandum is, ‘And will 
discuss with you later.’ 

‘« ‘Our approach on buying this house will be done with 
caution and will discuss with you later.’ 

‘‘Did you have any further discussion with Mr. (590) 
Bronfman concerning the matter after writing your memo- 
randum of June 2nd? 

‘AK, No, sir, I did not. 


‘‘Mr. Flinn: Did you mean oral discussion? 
‘‘Mr. Hoffmann: Yes. 
‘“‘The Witness: No, I did not. 


‘“‘Q. Did you exchange any writings with Mr. Bronf- 
man concerning the matter? 
‘CA. No, sir. 


“Mr. Flinn: After June 2nd? 
‘“‘The Witness: After June 2nd, I wrote the 
other letter, yes. 


“‘Q. It is not a letter, is it? It is a memorandum. 
‘*A. It isa memo. It’s on my personal note pad. 
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“*Q. Describing what you have done? 

‘*A. Yes, I don’t write letters. 

“*Q. Do you know whether you had any other written 
memos or communications of any kind with other Seagram 
officers after that memo of June 12th concerning the mat- 
ter of the purchase of Capitol Liquors? 

‘fA. No, sir, 

‘*Q. When you say ‘No, sir’ do you mean you do not 
know whether you had any? 

‘‘A. I’m almost positive I had no other corres- (591) 
pondence with any other persons concerning Capitol Liq- 
uors.’’ 

* * e 

“*Q. Nine is ‘I informed him that the target date would 
be September Ist.’ 

‘‘That is not something he volunteered? 

‘‘A, Mr. Lee asked me if the terms could be reached, 
what would be a target date. And I said, ‘Well, I can’t 
see how it can be done in less than 90 days,’ which would 
take it into around September Ist. 

‘*Q. So you stated that September 1st would be the 
target date? 

‘CA. I said, ‘September Ist will be the target date.’ ”’ 

That reference to number nine Mr. Hoffmann asked me 
to advise the jury is to paragraph nine of the same memo- 
randum by Barth to Bronfman and Yogman, Plaintiffs’ 
Exhibit 14. 


te * * 
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(592) Mr. Flinn: Your Honor, the defendant 
would now like to read excerpts from the deporition 
of the plaintiff Lester Lee taken on June 15, 1972. 


* * * 


(593) ‘*Q. When did you first have any personal in- 
volvement in connection with the possible sale of Capitol 
City? When did you first hear of such a possibility? 

‘©A, In June of 1970 I had taken my wife and two older 
children on a motor trip up to Canada and then back to 
MIT for my class reunion and then when I got back to the 
office, after that trip, the first day, my father asked me 
to come into the office and he mentioned the fact that there 
had been an offer made, or there was a possibility of selling 
the company and he wanted to know how I felt about it. 
And I said no. 

‘©Q, Was anybody else in attendance with you and your 
father at this discussion? 

“‘A. Not that I recall. 

‘‘Q, This would have been approximately what part of 
the month of June 1970, Mr. Lee? 

‘©A. The reunion is generally around the 15th of the 
month, so I would imagine it was probably around the 17th 
or 18th of June. 

‘*Q, Could you give us in more detail the discussion 
(594) that you and your father had at that time? 

‘A, Well, I mentioned the fact that my wife was in 
Baltimore, her parents lived there, and she would be very 
much against moving. I couldn’t go back to engineering. 
When you are out of engineering for five or six years you’ve 
got to go back and catch up. You are that much behind. 

‘So I was pretty well settled. My family was settled 
and I anticipated spending the rest of my life building 
Capitol City and foreseeing very little change, so I was 
very much against the sale. 
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‘*@. Did your father express any view as to his reac- 
tion to the possibility of a sale? 

‘*A. I can’t recall except that—well, at that time he 
simply told me he mentioned it to the other principals of 
he company and they were for it. 

**Q. By the other principals, whom did he mean? 

‘‘A. That would be Henry, Arthur and Eric Lee. 

“*Q. They were all in favor of a possible sale? 

‘*A, That is what he told me. 

‘*@. Anything else occur in your discussion with your 
father at that time? 

‘A. He just asked me not to diseuss the possibility of 
the sale with anyone.’’ 

* * * 

(595) ‘*Q. Moving forward, what next transpired in 
connection with the possibility of a sale? 

‘*A. Well, there were trips up to New York in which 
I did not take part. 

‘‘The next thing that occurred, as far as I was con- 
cerned, was a phone call from New York, my father and 
my brother, and I think my uncle were up there, mentioned 
the price. I knew that they were going to ask for $750,000 
good will plus the assets. 

‘“Then they called and said they had an offer of $600,000 
and was that all right with me. So I said, that’s all right 
with me. 

‘*Q. Did this call come to you at a time when you were 
on the end of the phone by yourself, or were you with 
your uncle and your cousin at the same time? 

‘‘A, I think my cousin. I don’t remember if my uncle 
was there or whether he was in New York. 

‘*Q. Approximately what date did this phone conver- 
sation from New York to you occur? 

‘CA, All I can—I just don’t know. I imagine some 
time in July. 

**Q. Some time in July? 


“CA, Yes. 
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‘‘Q, Between that time in July when you received the 
(596) phone eall from your father and your brother in 
New York, had you discussed the possibility of the sale 
with any members of the family other than your father? 

‘(A Oh, certainly. I mean I met with my brother and 
my cousin and my uncle. 

‘‘Q, What has been the general nature of those dis- 
cussions? What was said? 

‘A, T don’t recall. I just mentioned what was going 
on because I had not been to any of the negotiations. I 
probably asked them what happened. I don’t know. I just 
don’t recall. 

‘‘Q. Is it your recollection that there had been some 
negotiations prior to the time when you were called by 
your father and your brother and your uncle from New 
York? 

‘A. Yes. They went up to New York more than once. 

‘‘Q. And this phone call that you have mentioned was 
not the first of those visits to New York? 

‘““A, No. At that time they were deciding on price. 

‘‘Q. Following your receiving the phone call from your 
father and brother in New York, what next happened that 
you were involved in? 

‘A, The settlement. 

‘*Q. I beg your pardon? 

‘A, The settlement. 

(597) ‘*Q. What do you mean by the settlement? 

‘A, As secretary of the company I was asked to come 
up to New York on September 30th in order to have the 
settlement, the transfer of the payment and the final trans- 
fer of the assets of Capitol City.’’ 


* * % 


“‘Q. Were you aware of any of the circumstances 
which led up to the amending letter of August 25th 
ae ce ? ’ 
represented by Plaintiffs’ Exhibit 8? 
p 
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‘A. No. I had no part in the discussions between the 
Seagram’s people and our family. 

“‘Q. Did any of the members of your family discuss 
with you the reasons for these amendments, to your recol- 
lection? 

‘‘A, I think on the paragraph two in the August 25th 
letter, I felt that since we would not be there as the lessor 
of the building we should have them responsible for main- 
tenance since we would not be available to see what was 
done and how it was being done. That one I remember in 
particular. The rest of it, no.’’ 


* * * 


““Q. Now, prior to your going to New York for that 
September 30th closing meeting, had you discussed this 
(598) transfer of ownership with any Seagram representa- 
tive? 

**A. No. 

“*Q. At the September 30th closing meeting, did you 
have occasion to talk with any Seagram representative 
about the transfer of ownership other than the exchange of 
papers, the signing of the papers and so on? 

A. No. 

**Q. Was there any mention at that September 30th 
closing meeting about Seagram’s relocating you and your 
brother in anotber distributorship? 

“‘A, I don’t recall any.’’ 


* % * 


**Q. Now, following the closing on September 30th, did 
you personally have any contact with any Seagram repre- 
sentative concerning the relocation of you and your brother 
in another distributorship? 

‘*A. Yes, I did. 

‘*Q. What was the first such contact? 

‘“‘A. The first such contact was with Mr. Yogman on 
November 19, 1970 in his office in New York.’’ 
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(599) ‘*Q. How much time did you spend with him? 

‘A. No more than ten minutes, probably no more than 
five. We sat down and talked. 

**Q. Who else was present besides your brother, you 
and Yogman? 

‘*A, That’s it. No one else. 

**Q. What was said? 

‘*A, My brother, if I recall correctly, opened the con- 
versation and said, ‘Jack, I assume you know why we 
are here. We are hoping to be relocated shortly in’—words 
(600) to this effect now—‘in a new Seagram house. We 
would like to know if anything has been done along that line 
and what do you have to tell us.’ 

‘In other words, we assumed he made the appointment 
because we had something to tell him and he had something 
to tell us. 

“*Q. What did Yogman say to tin.? 

‘A, He mentioned that there were two houses available, 
one in Rhode Island, and he mentioned the house in Trenton, 
New Jersey. He said the partners were feuding among 
each other, or they weren’t doing well, or something that 
was available. 

‘‘@. Which house was this feud between the partners 
going on? 

‘‘A, New Jersey. 

“*Q. Did he identify that New Jersey distributorship by 
name? 

“A. I forget the name. I think it was in Trenton. I 
don’t remember the name. 

“‘Q. Had you ever heard of that distributorship before? 
Did you know anything about it? 

‘¢A. I had heard of one of the partners, I believe. His 
name just escapes me. 

‘‘Q. What else did Yogman say? 

(601) ‘‘A. Practically nothing else. 
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‘‘Q. Did your brother say anything in response to what 
Yogman had said? 

‘A, I can’t recall. The main thing I recall about the 
meeting was a sense of disappointment that we had made 
the appointment, he knew what we were coming for, and we 
hoped he was going to offer us something. 

‘‘Q. You say he knew what you were coming for? 

‘“(A. We thought he knew. I beg your pardon. We 
assumed he knew why we wanted to talk to him. 

‘‘Q. In that connection had you heard your brother 
make the arrangements for this meeting by phone? 

‘A. No, I didn’t. 

**Q. Did Yogman discuss the Rhode Island distributor- 
ship in any greater detail as to why it might be available 
for sale? 

‘A. No, he didn’t discuss it. He just simply said that 
it was. 

**Q. Did he indicate that anybody else might be inter- 
ested in buying it? 

*A. No, 

**Q. In connection with the Trenton distributorship, did 
he indicate why it might be available for sale? 

‘A. I think he mentioned the partners. 

(602) ‘‘Q. Just the feuding partners? 

‘A. Right. 

“‘Q. Did he make any mention of whether or not other 
buyers might be interested in purchasing that Trenton 
distributorship? 

‘“*A. Not that I recall. 

“*Q. Did you ask him at that November 19th meeting 
anything about the size or the profitability of these distrib- 
utorships? 

‘“A. No, we did not. 

**Q. Did you ask him anything about what particular 
brands they handled for Seagram? 

‘A. I don’t recall. 
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**Q. Did you ask him anything about what non-Seagram 
brands, if any, they might handle? 

‘CA, No. 

‘*Q. How did this meeting with Yogman conclude in 
terms of where you and he would go from that point for- 
ward? Was anything said about that? 

‘A. T seem to recall he said, ‘If anything else comes up 
I will let you know,’ something in that vein. 

‘*Q. At that meeting, did he in fact say in substance or 
actual words that he promised you he would deliver a dis- 
tributorship to you? 

(602A) ‘‘A. No, he did not say that.’’ 


* * * 


(603) The defendant, your Honor, would now 
like to read excerpts from the deposition of the plain- 
uff Mr. Eric Lee taken here in New York on June 15, 


ig. * * * 
* ce * 

(604) ‘*@. When did the subject of selling Capitol 
City first come to your attention, Mr. Lee? 

‘*A. I believe it was about June of 1970. 

**@. Could you tell us the cireumstances? 

‘‘A. My father called me into his office one day and 
asked me what I thought about selling the business. He 
thought he had somebody that was interested in the busi- 
ness, (605) this is what he told us, would we be inter- 
ested in selling. 

“‘@. And what did you say to him? 

‘*A. I said I am not sure. 

‘“*Q. Was this conversation just between you and your 
father? 

‘fA, No. 

“*Q. Who else was present? 

‘CA. My uncle Henry and mv cousin Arthur.”’ 


* * * 
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‘©Q. When did you next have any discussion with anyone 
concerning the subject of the possible sale of Capitol City? 

‘A. I think later that day. 

‘‘Q, And who was present at that second discussion? 

‘*A, Just my father. 

“©Q, And could you tell us what you and your father said 
at that time? 

‘¢A, He made some comment. He told me that he had 
spoken to Jack Yogman and that he knew he could get us 
placed somewhere else in another house and he mentioned 


several places.”’ 
* * * 


‘‘Q. Did he indicate whether-he had seeu Yogman (606) 
personally or had talked with him by phone? 

‘A. He had seen him personally. 

“‘Q. And do you know where that meeting occurred be- 


tween your father and Yogman? 

‘¢A. In Yogman’s office. 

‘*Q. In where? 

‘(A In Yogman’s office. 

‘*Q. Now, going back to that conversation between your 
father and you, what else was said, either by your father 
or by you? 

‘*A, I believe I said in that case it sounded very attrac- 
tive to me, but I better tell my fiance, who was a native 
Washingtonian. 

‘*Q. Why did you consider the proposal attractive? 

‘fA. I never really fell in love with Washington, let me 
put it that way, so { wouldn’t have minded a move and I 
liked New England. I had spent some time in New England 
and I liked the idea of the possibility of moving to Rhode 
Island and the main reason was that we would be running 
the business ourselves and we wouldn’t have additional 
family in there. 
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“‘Q, When you say we would be running the business 
ourselves, whom do you mean, Mr. Lee? 

‘©A, T mean my brother and myself. My father (607) 
for a short time and then my brother and mys«:* 

““Q, Could you give us the background for tuat under- 
standing on your part? Why did you believe that your 
uncle and your cousin would not continue to be involved? 

‘©A, T knew my cousin wanted to move to Florida. 

‘‘Q. How long had that been his desire, to your knowl- 
edge? 

‘A. He had mentioned—he may have mentioned at one 
time that if he was ever out of that business he expressed 
an interest in moving to Florida. I know it had been men- 
tioned at one time or another in the past, or he mentioned 
it—he may have mentioned it at that time too, I don’t re- 
member, but there was a pretty good understanding that we 
would not all be together. My uncle was ready to retire. 

‘‘Q, How old was your uncle at that time? 

“A, About 72 or 3. 

“‘Q. Was he in good health? 

‘©A, Not that good. He could function, but he had cir- 
culatory problems, I think. 

‘‘Q. Prior to this particular point in time, had there 
been any discussion with your uncle and your cousin as to 
their perhaps withdrawing from Capitol City’s business, 
whether or not the family sold Capitol City? 

(608) ‘‘A. No. 

“Q, Now, going back to the conversation with your 
father at that time in his conversation solely with you, did 
he express any view as to the desirability of selling or not 
selling Capitol City? 

‘©A, No. I think he tried to caution us. 

‘‘Q. In what way did he caution you? 

‘‘A, Just be very sure. He said, ‘Make sure you are 
not making a mistake because this is a good house.’’ 


* * * 
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“*Q. Following this three or four-day period, what next 
transpired, to your knowledge, with regard to the subject 
of the possible sale of Capitol City? 

‘*A. John Barth came down. 

**Q. Who is John Barth? 

‘*A, John Barth is a vice-president of Joseph E. Sea- 
gram. 

‘*Q. He came to Capitol City’s office you are testifying? 

‘‘A. Right. He came down there and he spoke to my 
father. I was not present at the time. 

‘*Q. Approximately when was this, to your knowledge? 

“‘A, About a week after, approximately a week after the 
first mention, a week to two weeks. 

(609) ‘Q. Still in the month of June 1970, you be- 
lieve? 

‘*A. I believe so. 

**Q. And he spoke to your father? 

‘‘A. Yes, I don’t recall who else was there. My uncle 
might have been there too. 

‘*Q. You were not at that meeting with Barth? 

‘CA, No. 

‘‘Q. How did you learn of that meeting? 

‘‘A. It was from my father. I think he came down to 
look at the place and let us know that they were interested. 
I don’t recall exactly.’’ 

* * * 

‘“‘Q. During that period of time following Barth’s visit 
to Capitol City, did you have discussions with any other 
members of your family than your father concerning the 
possible sale? 

‘*A. I don’t remember specific ones, but I must have had 
some with my brother particularly. 

‘*Q. Do you recall what you discussed with your brother 
up to that point in time? 
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‘(A No, other than he wasn’t particularly excited about 
selling. 

“Q. As of that point of time following Barth’s visit 
to Capitol City, what was your understanding as to (610) 
the attitude of the members of your family other than your 
brother and your father concerning the subject of a possible 
sale? 

‘A. That we were for it. All except my father. My 
father still retained doubts about whether we were making 
the right move. 

‘‘Q, In other words, your uncle Henry was in favor of 
the sale? 

‘©A, I would say yes, at that time he was. 

“¢Q. Did he tell you his reasons? 

“A, I don’t recall. 

“‘Q. Your cousin Arthur was in favor of the sale, is that 
correct? 

‘A, That’s correct. 

“‘Q. Did he tell you his reasons? 

‘A, He hoped to relocate in another area down south. 

‘“‘Q, How old was your cousin at that time, Mr. Lee? 

“A. 39 or 40. 

‘“‘Q, What were his business plans in connection with his 
desire to relocate in Florida? 

‘©A, He wanted to find a wholesale liquor house in 
Florida. 

(611) ‘*Q. Now, you have testified that at this point 
in time your brother was not excited, I believe you said, 
about the proposed sale. 

‘‘Would you be more specific than that. What did he 
tell you? 

‘CA. He was reluctant to move. He liked the idea of us 
being in business ourselves, but he was tied more closely 
with that area than I was. 


‘‘Q, Is your brother older or younger than you are? 
“A, Older. 
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‘*Q. And had he been associated with Capitol City for 
a longer period of time than you had been? 

‘*A, No. 

‘*Q. By this point in time, following Barth’s visit, had 
your father’s view of the proposed sale changed in any 
way? 

‘*A, Not to my recollection. 

‘*Q. Was your father taking any position, pro or con, 
as to the sale? 

‘*A. No. He was leaving it up to us because he didn’t 
expect to be that active later on.”’’ 


* * * 


‘*Q. Following this meeting between your father (612) 
and Mr. Granet, what next transpired in connection with the 
subject of the possible sale of Capitol City? 

‘‘A. The next specific thing I recall is going to New 


York for the actual negotiation. 

**Q. When did that occur? 

‘*A, I think about mid-July of 1970. 

“*Q. Did you go with anybody else to New York? 

‘*A, My father and my uncle Henry. 

‘*Q. And where did you go? 

‘‘A. We went to the office of the controller of Seagram’s, 
Harold Fieldsteel. 

‘*Q. This would have been approximately what date, 
Mr. Lee? 

“‘A. The 15th or 16th of July, somewhere around there. 
It was the day we signed the letter of intent to go ahead 
with the sale, so that is a matter of record, I guess.”’ 


* * * 


(613) ‘‘Q. Well, let me ask you this: By the time of 
this meeting, did you know that Chester Carter was the 
proposed purchaser? 

‘*A. Yes.’’ 
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“‘Q. Did Yogman attend this meeting? 
‘SA. No.”? 
e e s 

“Q. This is in Fieldsteel’s office here in New York 
about July 15, 1970, is that right? 

‘‘A, Some time in the latter part of July. Vincent 
O’Brien was present. He is a Seagram lawyer. We did 
not accept their offer until after lunch. We went out to 
think about it and we called the other members of the fam- 
ily in Washington and we came back from lunch and we ac- 
cepted the $600,000 good will.’’ 


‘*Q. What then transpired at the afternoon session of 
this meeting? 

‘‘A, The only other major thing I can recall is we dis- 
cussed the rent. 

**Q. The rent on what? 

‘*A. On the warehouse. My brother, my cousin and 
(614) myself are the owners of the warehouse through a 
partnership and we discussed what the rent would be, the 
terms of the lease. 

‘*Q. In other words, you were going to rent the ware- 
house premises in connection with the sale to the new 
owner? 

‘“‘A, That’s correct. 

“‘Q. And the amount of that rental and the terms and 
conditions had not been part of the negotiating during the 
morning session, is that right? 

‘SA, That’s correct. 

‘*Q. May I ask a question in terms of your description 
of the warehouse? Does that mean just what it savs, or did 
your warehouse also include the offices? 

‘¢A. It included the offices.’’ 
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“‘Q. During this morning and afternoon meeting in 
Fieldsteel’s office, was there any mention made of relocat- 
ing you and your brother in another distributionship? 

‘A, I don’t recall. I don‘t think there was. 

‘*Q. When you went to O’Brien’s office to discuss with 
him the provisions of the letter of intent, was the relocation 
in another distributorship discussed with him? 

A. 'No,’? 

* * * 

(615) ‘‘Q. Now, you mentioned in your testimony this 
morning that prior to the sale your responsibility had been 
in the trade relations area, and I believe you said in connec- 
tion with purchases? 

‘*A. Some purchasing, yes.’’ 


‘*Q. Now, you testified this morning, Mr. Lee, that your 
father told you that Seagram would relocate you and your 
brother in another distributorship. At any time did any 
Seagram person tell you that? 

‘*A, At what date? 

‘*Q. Any date that you can recall. 

‘SA. Yes. 

“*Q. Will you give us the date and who it was, and the 
circumstances, please? 

‘*A. Well, the last time I heard it was June 22, 1971 and 
there was another time—I don’t remember the exact date— 
it was either, I guess it would be around April of 1971. 

**Q. Let’s take the most recent one first, June 22, 1971. 

‘*A. I went up to New York with my brother and my 
father and my father asked Jack Yogman—he said, ‘You 
(616) know, you made a commitment to us to give us an- 
other business,’ and Jack Yogman acknowledged it. 

‘My father said, ‘You know, I have a tax obligation 
coming scon if we don’t have another business.’ 

**He said, ‘When?’ 
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‘“My father said, ‘July 31st.’ 

‘‘Jack Yogman ‘said, ‘I will take July 31st as my dead- 
line then.’ 

“*Q. This oceurred on June 22, 1971? 

“*A, That’s right.”’ 

* * * 

‘“‘Q,. Was it your father who made the statement that 
you made a commitment to us? 

‘*A. That’s right. 

‘*Q. Do you recall in any more detail how he said it, 
the exact words, or as close to the exact words as you are 
able to recall? 

‘*A. I think he even used the word ‘commitment.’ 

‘*Q. He may or he may not have? 

‘*A. He said, ‘You know, Jack, you have a commitment 
to us.’ This is as I recall, something like that. 

‘He said, ‘Yes, I know.’ 

‘And then he went into the tax aspects. 

‘“‘Q. Did your father spell out what the commitment 
(617) was, or just said, ‘You have a commitment to us, 
Jack’? 

‘*A. At this time I am not sure if he actually said, ‘You 
have a commitment,’ if he actually said it at that time. 
At one time—I don’t know whether it was that time or the 
time before—at one time he said, ‘You made a commitment 
to get my sons into another business.’ and I have heard 
Jack acknowledge that before. 

‘*Q. Let’s go back to the June 22nd meeting in Yog- 
man’s office. 

‘“When your father made this statement to Yogman, 
what did Yogman respond as clearly and in as much detail 
as you can reconstruct it from your recollection? 

‘¢A. Well, as I recall, Yogman didn’t respond other 
than ‘I know’ until after he told him about the tax situation. 
He reminded him about the tax situation, and then he re- 
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sponded, ‘Well, then, I’ve got to consider July 31st as my 
deadline.’ ’’ 
* * * 

“‘Q. What was this business that you had looked at 
in the District of Columbia and asked him about at the 
June 22nd meeting? 

‘*A. This was a retail tire chain, automobile tire chain. 

“*Q. Operating where? 

(618) ‘‘A. In the Washington area. 

“*Q. How did you happen to be asking Yogman’s ad- 
vice about that business? 

‘*A. Because we felt he had had contact with other 
types of industry. 

“*Q. Did he know this tire business? 

‘*A. Well, he didn’t know this particular one, but he 
said it is an extremely competitive dog-eat-dog business, 
and he said, ‘Stay out of that.’ He says, ‘You shouldn’t 
consider anything but the wholesale liquor business.’ 

* “Q. When had you looked at this tire business? 

‘*A. In the spring of 1971. 

‘*Q. And when you say you had looked at it, had that 
been a joint appraisal by you and your brother? 

“‘A. That’s correct. 

**Q. And you and your brother were at all times look- 
ing to join together in a business? 

‘“‘A. Well, we would have preferred being in business 
together. It wasn’t essential. 

“‘Q. When Yogman gave you his view of the retail tire 
business; did you respond in any way? 

“‘A. I think I probably agreed with him. I said, ‘I 
would like to be in the wholesale liquor business. That’s 
(619) the business I know best.’ ”’ 

“*Q. Now, at the earlier meeting you say there was 
discussion by Yogman of the Rhode Island distributorship? 

‘A. Yes. 
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“‘Q. And the fact that a Boston distributor might move 
in and take that Rhode Island distributorship, is that cor- 
rect? 

‘“‘A. That they might have to offer the Boston distrib- 
utor the Rhode Island house, because they wanted to elim- 
inate one of the three Boston distributors. 

**Q. And what did your father say in response to that? 

“*A. I don’t remember. 

“‘Q. Was there mention of any other distributorship 
than Paley’s Rhode Island house? 

‘“‘A. No. Jack Yogman had said at an earlier date he 
didn’t have any other houses available. 

“*Q. To whom did he say that? 

‘*A. He said it to me once. 

“‘Q. He said it to you once prior to this April or May 
meeting and prior to the June 22nd meeting? 

‘*A. That’s right. 

‘¢Q. When was that? 

(620) ‘*A. In November. 

‘*Q. November of what year? 

“A. 1970. 

“‘Q. Where did he say that? 

‘*A. In his office. 

‘*Q. Who was there? A 

‘©A. My brother and myself and Mr. Yogman. _ 

‘¢Q. What were the circumstances of your being in Yog- 
man’s office in November 1970? 

‘‘A. John Barth had advised me in October, had come 
up to me at a function we were attending in Washington, 
that we might do better with Jack if we contacted him 
directly, my brother and myself, rather than going through 
my father, because we were younger and he was interested 
in young people being in business. 

‘*So I made an appointment with Jack Yogman and we 
went up there and spoke to him. 
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‘‘Q. And what was said at that November meeting with 
Yogman? 

‘*A, At that time he said, ‘Right now the only houses 
that seem available are Rhode Island and Trenton, a house 
in Trenton.’ 

“‘Q. What did you say, or your orother? 

‘*A. I don’t recall. Well, I said something— (621) 
‘Do you expect any more to become available,’ and he said, 
‘Well, I will let you know if any do.’ 


“‘Q. What else was discussed at this November 1970 
meeting in Yogman’s office? 

‘“A. Nothing else. 

‘*Q. How long did that meeting take, Mr. Lee? 

‘“‘A. Approximately five minutes. 

“*Q. It occurred in Yogman’s office? 

‘“‘A, That’s correct. 

“*Q. And nobody else was present than your brother, 
you, and Yogman? 

‘“‘A. That’s right. 

**Q. And at that November 1970 meeting you don’t re- 
call anything else that was said by any of the three of you 
who were there? 

**A. No.”’ 

e * a 

‘*Q. You made mention a few moments ago of a Tren- 
ton distributorship. 

“*A. Yes. 

“*Q. Could you give me a little more detail on that? 
That mention occurred in which meeting? 

‘‘A. That was in the November meeting that he (622) 
mentioned that and subsequently we found out, through 
somebody else, that they didn’t want to sell. 

“‘Q. The Trenton distributor did not want to sell? 

‘‘A. Right. 
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“*Q. Did you know anything about that Trenton dis- 
tributorship in terms of the nature of its business? 

‘A. Only that it was a Seagram distributor. 

**Q. When you say a Seagram distributor, you mean 
for the Seagram Sales Company brands? 

‘*A, Well, they had Seagram Sales Company, and prob- 
ably some of the other House of Seagram sales companies 
also.’’ 


That concludes our reading of the deposition of Mr. 
Eric Lee, your Honor. 

Your Honor, the defendant would ask that there be 
marked as Defendant’s Exhibit E for identification a docu- 
ment consisting of the plaintiffs’ verified answers to de- 
fendant’s interrogatories, specifically including Interroga- 
tory 1, Interrogatory 3, Interrogatory 4, Interrogatory 5, 
Interrogatory 8, Interrogatory 9, Interrogatory 10, Inter- 
rogatory 14, Interrogatory 18, Interrogatory 24, Interrog- 
atory 25. 

Your Honor, I see that our Xerox here has failed (623) 
to include Interrogatory 24, so with yoar Honor’s leave 
I will strike that and ask that the answer to Interrogatory 
24 be disregarded. The exhibit, however, doesn’t have 
Interrogatory 25 in the answer thereto. Also, Interroga- 
tory 28, Interrogatory 30, Interrogatory 31 and Interroga- 
tory 35. 


(Defendant’s Exhibit E marked for identification.) 


Mr. Flinn: Your Honor, we move the admission 
of Defendant’s Exhibit E for identification. 
The Court: Received. 
(Defendant’s Exhibit E received in evidence.) 
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AFTERNOON SESSION 
1:45 p.m. 


Mr. Hoffmann: We will resume with the cross 
examination of Mr. Yogman. 


Cross Examination (Continued) 


(625) Q. Do you notice that Plaintiffs’ Exhibit 4 in 
evidence is a memorandum from Thomas P. Hawe to How- 
ard Fieldsteel under date of November 2, 1972? <A. Yes. 

Q. Do you kw © these people, Mr. Fieldsteel? A. Yes, 
Mr. Fieldsteel is vice president in charge of finance. 

Q. And who is Thomas P. Hawe? A. He was then our 
treasurer. 

Q. Would you be good enongh to tell us who Richard 
Goeltz is? That is near the very bottom of the first page 
that he is mentioned. A. Richard Goeltz was then assistant 
treasurer, now treasurer. 

Q. Of Seagram? A. All these people are Seagram em- 
ployees. 

Q. Will you notice also on the bottom of page 2 of that 
exhibit that there is a copy to Mr. Jack Yogman? A. Yes, 
I notice that. 

Q. Now, sir, I would like to read to you item 5 in the 
exhibit on page 2: 

‘¢On a continuing basis I agreed that Seagram (626) 
will forward the acquisition by granting a credit extension 
of $300,000 to be reduced $60,000 a year for five years to 
be utilized for no more than months a year. It is not to 
be used as a substitute for existing short term working 
capital financing.”’ 

Do you have any recollection at all of that transaction? 
A. No. 
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Q. Even now that you looked at this memorandum? A. 
No. Now that I see it, it is a very minor thing. It is only 
for a couple of months a year to allow him some credit 
probably during the peak months. 

Q. $300,000 is very minor? A. Yes, it is. It is simply 
an extension of credit for three months during the peak 
season and he simply pays it back. 

I think it is minor and I do not recall it and it is really 
not that important. 

Q. He pays it back over a five year period? A. No, but 
the—to be— 

Q. To be reduced $60,000 a year for five years? A. 
Which means that the first year it is $300,000 extended for 
three months and he pays it back and it becomes $240,000 
extension for three months and that is the way I (627) 
read it and then $240,000 and 180 and 120 and 60 and zip. 

Q. How big does something have to be before you pay 
attention to it? A. Our board of directors defined it as 
$10 million. 

Q. Don’t you take a peak under $10 million? A. No, of 
course we do. You say something major. The board re- 
cently defined something major as $10 million. 

Q. And this transaction I think is $1,075,000? A. Yes. 

Q. According to this memorandum. That was too small 
for you to become aware? A. I was aware of the transac- 
tion, I was not aware of the fact that we supported him 
temporarily during a short period each year. I was aware 
that Rubin bought Paley. of course. I was not aware— 

Q. That you helped him, Seagram helped him? A. Ap- 
parently we cid to a minor degree, yes. 

Q. Look again at page 1, please, Mr. Yogman. 

‘‘Richard Goeltz will organize the $500,000 bank loan 
which I expect will present no difficulty.”’ 

That is too minor a degree also of help? A. No, that is 
a bank loan where the assistant treasurer will take, appar- 
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ently took Mr. Rubin into a bank and introduced him. That 
is all. 

(628) We are not involved in the loan, simply intro- 
duced him to the bank. 

Q. It says will organize the $500,000 bank loan. A. 
That is what he meant by that. 

Q. You know he will simply make an introduction? A. 
Yes. 

Q. Do you have any idea of the assets of Arthur Rubin 
as of November 22, 1972? <A. No. 

Q. Don’t know whether he’s rich or poor? A. He al- 
ways worked for a living. I don’t think he was rich, I 
don’t think he was poor. I think he had some money. 

Q. Well, sir, do you have any reason really for telling 
us now what Mr. Hawe meant by ‘‘organized $500,000 bank 
loan’’ other than what you are surmising in terms of it was 
a mere introduction? A. If an assisiant treasurer of Sea- 
gram will take a genileman into a bank, a co1:pany into the 
bank and tell the bank, ‘‘We think he is a pretty good guy, 
would you lend him the half million,’’ in this case, it is more 
likely that he will get the half million dollar loan than if the 
assistant treasurer of Seagram did not go with him. 

But there was no obligation on the part of (629) Sea- 
gram. We did not sign the notice 1s far as I know. Or- 
ganizing means simply, as I said, an introduction. 


* * * 


Q. Mr. Yogman, I show you Plaintiffs’ Exhibit 51 for 
identification and ask you please to take the trouble to read 
it. A. Yes, I read it. Mostly it is boiler plate. It doesn’t 
have significance. ee 

Q. It is an obligation of Seagram? A. Yes, I realize 
that. 

- Q. You are obligated to pay it says here, isn’t that so? 
A. Yes, that is correct. 
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Q. Now, sir, isn’t this a guarantee of a million (630) 
dollar loan to Capitol City Liquor Corporation by Joseph 
E. Seagram & Sons, Inc.? A. Effectively, yes. It is in the 
form of preferred stock and effectively it is a loan, yes. 

Q. It is a guarantee to the purchaser of Capitol City 
Liquor Corporation who is buying Seagram, isn’t that so? 
A. What is that, sir, I’m sorry? 

Q. It is a guarantee to the purchaser who is buying a 
distributorship from Seagram, isn’t that so? A. It is a 
guarantee to the bank that we will pay. 

Q. But it is a guarantee to this purchaser? A. That is 
right. 

The Court: This is in November 1972? 

The Witness: Yes, I don’t understand it, frankly. 
L assume it is correct but I don’t understand it. Itis 
November 1972. 


* * & 
(631) (Plaintiffs’ Exhibit 51 received in evidence.) 


Q. Now, sir, was this matter of sufficient magnitude to 
come to your attention, this million dollar guarantee? A. 
No, I didn’t know about it. 

Q. Still too small? A. No, I didn’t know about it. I 
can’t even read the signature on this. I don’t know who 
signed it. 

Q. You have no recollection of the guarantee? A. No. 
I know we had preferred stock but I didn’t know guaran- 
teed the bank. I don’t think it matters. 

Q. I’m sure it mattered to the person who had the one 
million dollar guarantee by Seagram. A. It might matter— 

Q. If matters of this kind are below your normal atten- 
tion, do you have any way of knowing how many loans to 
other distributors may have been guaranteed by Seagram 
in amounts of a:haif million to a couple of million dollars? 
A. I have no way of knowing but this is one of the few 
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markets where it is possible todo so. Solimagine (631A) 
it would be relatively small. 

Q. But again aithough relatively small, you have no way 
of knowing how many? A. Yes. 

(632) Q. Now, sir, you said in direct examination that 
Seagram has got 20 percent of the American market for 
whiskey. Is that your testimony? <A. Distilled spirits, ye.. 

Q. Do you know a distiller that has a larger share of 
the American market? A. No, we are the largest. 

Q. Who is your largest competitor-distiller? A. I really 
don’t know. I guess Hiram Walker. 

Q. Do you know about what share of the market Hiram 
Walker has? <A. 12 percent, 13 percent. I don’t know. 

Q. Mr. Yogman, you said on direct examination that 
you had a discussion with Harold Lee concerning the possi- 
ble sale of Capitol City in the spring or summer of 1970. 

Do you recall that? A. That is true. 

Q. And in the description of your conversation as you 
described it under direct examination you said, ‘‘If we 
should find someone we will put him together with you.” 

Mr. Yogman, I show you Plaintiffs’ Exhibit 14 in evi- 
dence. Do you see that item 8 there, Mr. Yogman, on the 
first page? A. Item 8? Yes. 

(633) Q. Mr. Barth reporting to Bronfman and to say 
from June 12, 1970, ‘‘He would very much like to have 
another distributorship in another area for his two sons.’? 
A. Yes. 

Q. Did you ever get back to Barth concerning Item 8 
and say something to him along the lines in substance 
meaning, ‘‘Stop this talk about distributorships with Lee; 
it is not the sort of thing we do; we have no control over 
distributors, or anything of that order? A. Oh, no, I never 
discussed it with Barth in that direction or any other 
direction. : 

Q. Do you remember making any acknowledgment at 
all of having received a memorandum from Mr. Barth? 
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A. I don’t recall seeing this until I saw it here Friday 
afternoon. 

Q. Do you recall having any conversations with either 
Mr. Bronfman or Mr. Barth concerning the subject matter? 
A. Who! 

Q. Mr. Edgar Bronfman or Mr. Barth concerning the 
subject matter of that memorandum? A. No. 

Q. Tell me, sir, this thing which Mr. Barth describes 
as to his conversation with Mr. Lee, ‘‘He is ready to sell 
immediately,’’? that is Item 1, and in Item 2, ‘‘He will 
(634) basically sell on our terms, and recognizes Seagram 
put him in business and that he also had the feeling of the 
worth of a distributorship; and Item 3, ‘‘He will update 
his financial statement through May, and upon completion 
of this will sit down with Jack and me regarding the 
price,’’—that Jack is you, I take it? A. That is me. 

Q. ‘‘He would prefer not to be paid in cash, but would 
prefer some other type arrangement, such as stocks, et cet- 
era—”’ 

Read all the items. Doesn’t this memorandum amount 
to something important enough to come to your attention 
and call for some action from you? A. The only case I 
would be involved, to sit down at the price discussion, and 
I was involved in the price discussion sometime in Sep- 
tember. He said the target date is September 1st. Ap- 
parently they didn’t make it. There is a meeting later in 
September in Fieldsteel’s office when they came out and 
discussed the price with me and I approved the price and 
that is it. 

Q. My recollection of your testimony—correct me if 
I am wrong—is that the representatives of Lee came to 
New York and discussed the price with Fieldsteel and that 
in the corridor you mentioned to them that you thought 
that (635) $6,000 was a fair price for goodwill. 

Are we talking about something else? A. No, we are 
talking about the same thing. 
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Q. When you say you discussed price with Lee, your 
reference is simply you met Harold Lee in the corridor 
when he was coming out of Fieldsteel’s office and you said 
$600,000 was a fair price for goodwill? A. No, they told 
me what the numbers were and they said, ‘‘We are think- 
ing about 600,000. It that fair??? And I said, ‘It is fair.’’ 
And that was the end of the conversation. It was a meet- 
ing in the corridor. ~ 

Q. You were not involved in the give and take of nego- 
tiations, such as it may have been that took place between 
the Lees and Mr. Fieldsteel? A. No, I was not involved 
at all. 

Q. Indeed, by chance if you had not met in the corridor 
you would not have been involved at all? Isn’t that your 
testimony? A. That is correct. 

Q. Is that because of the unimportance of this Capitol 
City matter? A. No. If the parties involved could have 
agreed by themselves on a price, there would be no reason 
in the world they should have called me in. 


(636) Q. Did you say just a moment ago in answer to 
a question of mine, ‘‘ Apparently you were asked about the 
price.’ Id you use the word ‘apparently’? A. I was 
asked about the price. I was not asked to set a price. I 
was given what they felt had come out of the conversation, 
and did I agree was it a fair price, so that in a sense appar- 
ently I was asked about the price. 

Q. And the inquiry was made by whom to you? A. 
Well, I know Fieldsteel was part of a group. He was not 
alone. There were some other people involved in it. I 
don’t recall exactly who was there. 

Q. You don’t really remember who was present at the 
meeting? (637) A. Well, it was not a meeting. It was a 
meeting down the hall, and two or three people. It seems 
to me going back—this is four years ago—two or three 
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people seemed to come out of Fieldsteel’s office coming to- 
ward my office. I was leaving, and we stopped in the cor- 
ridor, which is very unusual, and they sort of gave me a 
report on the numbers that they were thinking of, and ‘‘Do 
you think this is a fair price?’’ and I said, ‘‘ Yes, it sounds 
all right to me.’’ And I walked on and they went back. 

Q. But you don’t remember who the people were? A. 
No. 

Q. And you don’t know or <ion’t remember who was 
involved in the Fieldsteel office? A. Who was in there, ro, 
I don’: know who was in there. 

Q. You don’t rememver or don’t know about these 
various details having to do with the sale of Capitol City? 
What makes you so sure that Lee did not say to you that 
Capitol City was not for sale unless his sons, Lester and 
Eric, were relocated in anoth2r distributorship? A. Mr. 
Hoffmann, no one was given any condition attached to the 
sale or the offer for sale. 

Q. Well, sir, did you really remember one way or anoth- 
er, whether you call it a condition or not, whether (638) 
the matter of relocation of the sons, Lester and Eric, was 
discussed by Harold Lee with you prior to the sale of Capi- 
tol City to Seagram? A. He discussed with me the sale of 
Capitol City, but not the relocation of the sons. 

Q. What makes you :o sure about that? A. Well, we 
will go back over what we went over on Friday. As I re- 
member the zst conversation with him regarding the re- 
location of his sons, ‘‘My sons are sitting around not doing 
anything and |. would like to find another house for them.’’ 

Q. And there is that again which is what dates it in time 
for you? A. Yes. 

Q. You didn’t make any notes of any kind concerning 
the conversation with Lee, did you? A. No, I did not. 

Q. Do you secal that in your direct testimony you spoke 
of Carter in negotiating with the Lees? A. That is the 
way I undervtood it to be happening. 
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Q. What gave you that understanding? A. Well, if a 
man buys a wholesale house, I would assume he would be 
the man who negotiated it. 

Q. Well, sir, the house was sold by the Lees or (639) 
Capitol to Seagram? Isn’t that so? A. It is so, but I 
didn’t know about it until after the lawsuit started. 

Q. Now, even though you didn’t find out about ‘t antil 
very late, what makes you suppose that in the sale oi the 
house to Seagram there was prior negotiation between the 
Lees and Mr. Carter? A. Well, since the house was going 
to be Carter’s to own eventually, to run eventualiy, to be 
responsible for, I would assume if I were Chester Carter 
that I would be involved in the negotiation to find out how 
much I was going to pay for this property and what | 
could get out of it. 

Q. That is an assumption? A. That is an assumption. 

Q. That is not your recollection, is it? A. No. 

Q. It is something that you reasen through from ft): 
facts? A. If I was going to have someone buy somethin: 
for me, I certainly would want to be involved wit) the thing 
from the very start, to know what I was joing to pay and 
decide whether I wanted to pay that much. 

Q. But it is not your testimony, then, that Carter was 
involved? You assume he was involved? (640) <A. That 
is correct. 

Q. As far as you know, he may not have been involved? 
Isn’t that so? A. I don’t know. 

Q. You don’t know one way or the other? Now, then, 
you are not saying, are you, that because the property was 
seid to Seagram and later by Seagram to Carter, that Lee 
dealt on Seagram’s behalf in negotiation with Carter? 
That is not your point? A. That Lee dealt on Seagram’s 
behalf? 

Q. Yes. A. No, I think Lee dealt oi Lee’s behalf. 


f° 
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Q. You are not certain that Lee negotiated with Sea- 
gram in order to sell his distributorship to Seagram on 
Carter’s behalf? You’re not saying that? A. I think Lee’s 
only interest was selling, and I don’t think he really cared 
who he sold to. I don’t know. 

Q. He was not acting in anything he said to you for 
either Seagram or for Carter? Isn’t that so? A. At the 
time he talked to Henry he just wanted a customer; he 
just wanted out. That is all. 

Q. Now, then, wou.d you like to change this testimony 
that you gave on your direct examination the other day, 
and I am reading from Page 469 of the transcript: 

(641) ‘‘Q. Wh:.: makes you so sure? 

“‘A. Because Chester Carter was an employee of ours 
at the time, and the first I heard of Chester being inter- 
ested in becoming a distributor was after he started nego- 
tiations with Harold Lee, which was a month or two or 
three after this mec‘ting.”’ 

Would yos like te change that testimony? A. No. At 
the time I gave the tesiimony, and I still feel he should 
have been involved in the negotiations, and I still believe 
he was involved in the negotiations. He had to be. 


e * * 


(642) ‘‘Q. At that same meeting do you recall whether 
there was any mention of Mr. Chester Carter? 

‘A, None whatsoever. 

“‘Q. In words or substance did Harold Lee tell you at 
this same meeting that he understood that Seagram was 
looking for a distributorship for Chester Carter? 

a Ne. 

‘*Q. What makes you so sure? 

‘*A, Because Chester Carter was an employee of ours 
at that time, and the first I heard of Chester Carter inter- 
ested in becoming a distributor was after he started nego- 
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tiations with Harold Lee, which was a month or two or 
three after this meeting.”’ 

Sir, I ask you when did you first hear, if you did hear, 
that Chester Carter started negotiations with Harold 
(643) Lee? A. 1 heard that Chester Carter was going 
to buy Capitol City long after negotiations started. I had 
to assume, and I still assume until this day, that anyone 
involved—and I don’t know what the total deal was; it is 
over two million dollars—would certainly become involved 
in the price of that property and look at that property 
before he agreed to it. So he had to b2 involved in nego- 
tiations. 

Q. Chester Carter didn’t buy from the Lees? A. No, 
he bought from Seagram, but the company was being 
bought for him, as soon as he could get his license. 

Q. Seagram’s was buying for him, and couldn’t we as- 
sume from that that Chester Carter was dealing with Sea- 
gram’s about this matter? A. But the price was being 
set at the first negotiations as the price he would have to 
pay. 

Q. Now, sir, the price was set, was it not, in a confer- 
ence which you were not present at, and the conference 
was between the Lees and Mr. Fieldsteel? You testified 
as to that? Isn’t that so? You weren’t there? A. No, 
I was not there. 

Q. Do you have any indication that Mr. Carter was 
present at that conference? (644) A. I don’t know. 

Q. You don’t know one way or the other? A. He may 
have been there. 

Q. But you don’t know? A. I’m not sure. 

Q. You don’t have any recollection of seeing him com- 
ing out of the room and talking to you in the corridor, 
do you? A. No. 

Q. Did you record dates of your various meetings with 
Harold Lee? A. No, the only dates I have here are dates 
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I was in and out of New York City. I have no dates with 
Harold Lee. 

Q. What is that that you hold in your hand? A. That 
is the dates I was in and out of New York City during this 
period of 1970 to 1971. 

Q. May I see it, please? A. Sure. 

Q. I appreciate your showing it to me. I note this is 
ua indication that on October 28—perhaps you can tell me 
the year. A. That is ’70, I guess. 

Q. Isn’t there a break somewhere between ’70 and ’71? 
(645) I note that on Wednesday, October 28, you indi- 
cate Capitol City Liquor Company, Washington, D.C. A. I 
assume this is after Carter bought the company. Well, it 
is October dated. It would not matter either way. 


Mr. Hoffmann: Well, unless you propose to use 
this to establish some discrepancy in the testimony, 
I am not going to offer it. 


Q. You recall, however, even +? «gh y have no diary 
entry or notebook about the date, tha. on or about June 22, 
1971, Harold Lee and one of his sons informed you that 
by July 21, 1971, additional taxes would become due, and 
you then said te them—I am now reading from 488 of the 
transcript, ‘‘We will still try to find you a house, but, boy, 
there is no time.’’ 

Do you remember that? A. May I look at 488? 

Q. Yes. A. Right. 

Q. May I now take that transcript from you, because 
I am not seeking to question you in this way. 

Does your use of the phrase, ‘‘We will still try to find 
you a house,’’ indicate to you that prior to this conversa- 
tion on June 22, 1971, you had spoken to one or more of 
the Lees about trying to find them a house? (646) A. 
What was that? I will still try to find them a house? 
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Q. You said, ‘‘We will still try to find you a house, but, 
boy, there is no time.’’ A. Right. 

Q. Do you remember when this prior conversation took 
place? A. Prior to June 22, 1971? 

Q: Yes: A. No. 

Q. You don’t? A. No. This is almost a year after the 
closing. 

Q. All right. The closing is September 21, 1970. A. 
And this is June 22. 

Q. Almost a year after the Barth memorandum? A. 
Yes, a year after the closing. 

Q. No, sir, almost a year after the Barth memorandam? 
A. Well, the same thing. 

Q. The Barth memorandum was in June? A. Well, 
this is more than a year after the Barth memorandum. 

Q. This was in June, and the closing was in September, 
1970, if I may su} »ly that information to you. 

Now, sir, having sort of established a parameter (647) 
of about a year for that prior conversation, that is to say, 
from the time of the Barth memorandum to sometime be- 
fore this conversation on June 22, 1971, how is it that you 
know that the prior conversation with the Lees took place 
after September 31, 1970, the date of the closing, rather 
than before? A. You are talking about the first conversa- 
tion with Harold Lee? 

Q. Yes. A. When he said he wanted to sell his house? 

Q@. I’m talking about the conversation in which you say 
he said, ‘‘'The boys are sitting aisund.’’ 


*% * * 


(648) @Q. When you say it was long after, that it was 
long after this September 31, 1970, the date of the closing? 
A. Yes. 

Q. Could it have been between September 30, 1970, and 
December 31, 1970? A. I don’t know. I don’t know. It 
could have been afterwards, too. 
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Q. It could have been afterwards? But do you know 
that during that time, September 30 to December 31, the 
two boys were working under a contract with the successor 
company and were not sitting around? A. I know that now. 

Q. Would that help you push the date onward so that 
it happened sometime in 1971, after January 1st? (649) 
A. I don’t know when that meeting took place. 

Q. You said on direct examination concerning Mr. Lee, 
‘‘T respected him; I admired him; and he was a fine ¢entle- 
man.”’ 

Do you think it was consistent with Mr. Lee’s being a 
fine gentleman that he should have deliberately lied on his 
deposition when he testified that the relocation of his sons 
was a pre-condition to the sale of Capitol to Seagram? A. 

I have no way of measuring what Mr. Lee said in his depo- 
" sition. I never read his deposition. I know he didn’t say it 
tome. There was never a condition on the sale of the house. 

Q. But this is the lie that you refer to, is it not, in your 
testimony that you gave earlier? A. In a sense. 

Q. Tell me, sir, do you know whether or not Mr. Harold 
Lee died a poor man? Do you have any knowledge of that? 
A. Mr. Lee was a very wealthy man when he worked for 
Seagram, and I assume he did not lose his money in Capitol 
City, so I would further assume that he was an even wealth- 
ier man at the time he died. 

Q. Doy a have any reason to teli us why he should have 
cooked up hes in order to bring a lawsuit against (650) 
Seagram? <A. I have no idea why he brought a lawsuit. It 
came as a complete shock and surprise to us, sir. 

Q. Tell me, did he continue, that is, Harold Lee, his 
friendly visits to you during most of 1971, or for at 
least a year after the closing. A. His visits continued, yes. 

Q. Did he during that period of time express any hostil- 
ity or grievance concerning his relationships with the Sea- 
gram people? A. No, the only time he showed any stress 
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or tension is on the June 22 meeting, when he said, ‘‘I have 
a tax problem.’’ That is the first time I became aware of 
the tax problem. It’s the first time he made anyone aware 
of the tax problem. 

Q. And it is when he said that to you that you made a 
response indicating that you would try to be more helpful, 
but, boy, there wasn’t much time, words to that effect? A. 
That is right. 

Q. Now, sir, this may be difficult to answer, and, if so, 
don’t hesitate to say so. But can you tell us in general 
during the long period of time that you knew Mr. Harold 
Lee as a business friend whether or not he behaved in such 
a way as to warrant your characterizing him (651) asa 
fine gentleman? Wasn’t your characterization made on 
the basis of the way he had behaved over the years in his 
dealing with you? A. My dealings with Harold Lee were 
fine, were honorable. We never had any problems. Of 
course, we both worked for the same company and we didn’t 
have that much business together, because most of the time 
he was with the company he was in sales and I was in other 
areas, but the relationships were most cordial and most 
pleasant, and I never had any occasion to have any prob- 
lems with Harold Lee. 

Q. Now, in relation to this matter of relocation of 
his sons, did he give you at any time any reason to think 
that he was not speaking the truth in dealing with the Sea- 
gram company? A. I never had any reason to feel he was 
not speaking the truth at any time. That is true. 


Mr. Hoffmann: Thank you. 


* * * 
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(654) Mr. Flinn: Your Honor, the defendant 
respectfully renews its motions for a directed verdict 
on all the branches that have been previously argued 
to the Court both in the oral argument and on the 
motion submitted for a directed verdict at the end 
of the case and in the summary judgment motions, 
adding to those grounds at this time the additional 
contention that with respect to both the first and 
second claims of the amended complaint, the breach 
of contract case, that no reasonable juror could find 
in favor of plaintiffs. 

The Court: Of course, the third and fourth 
causrs of action have already been disposed of al- 
though there was testimony receive bsequent to 
that ruling which merely, in my op.» on, confirms 
the decision which I reached with respect to the 
so-called antitrust causes of action, (655) namely 
the testimony of Mr. Yogman where both sides went 
into some detail in the matter of the Rhode Island 
situation and that particular area. 

Mr. Flinn: If it means anything for the record, 
your Honor, we did offer that in support of our de- 
fense of the breach of contract claims. We felt that 
the evidence with respect to— 

The Court: But it is also pertinent to the other. 

Mr. Hoffmann: I hope you might receive even at 
this Jate hour a memorandum in opposition to the 
defendant’s motion seeking a directed verdict on the 
contract aspect of the case. 

I have it here and I would like very much to dis- 
tribute it with your Honor’s consent. Certainly, if 
your Honor will hegr me now as to the first two 
claims, I don't want to waive any desire for oral 
argument but we have come, it seems to me, to a 
point in the trial where if ever there was a dramatic 
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change in the testimony as to who is telling the truth, 
it has emerged and it seems to me it is a question 
for the jury as to whether or not Seagram’s prom- 
ised that in return for selling the distributorship 
the boys would be relocated. 

The Court: The thing that concerns me in this 
(656) case where even if I reserve on the motion 
for directed verdict and let the case go to the jury, 
what troubles me here is that even assuming that 
‘the jury found that there was some agrcement to 
provide a distributorship, whether the agreement 
was so vague as to be unenforceable; whether by 
letting the case go to the jury, even with the reserva- 
tion—-I am not saying, well, J am reserving insofar 
as the weight of the proof is concerned but I am ac- 
cepting that if there is sufficient proof te prove the 
contract, the contract is not enforceabie for vague- 
ness. That is the point that troubles me. 

Mr. Hoffmann: Weil, your Honor— 

The Court: I think that even if I found the coii- 
tract existed here, it is so vague that it has been 
brought out by the testimony of one of the boys at 
least that it is almost impossible to define what ob- 
ligation Seagram had. 

Now, that is the quandry I find myself in in 
reserving and letting the case go to the jury. 

I am accepting for the purposes of what I am 
saying now that there would be sufficient evidence to 
go to the jury on the basis that was some contract 
but it is a legal question it secms to me as to whether 
the contract was so vague as to be unenforceable. 

(657) JI had a further problem with the fraud 
also. 

Mr. Hoffmann: May I first urge you please to 
read what is a more studied presentation than what 
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I could say here at the ena of the eross-examination, 
the memorandum which I submitted this afternoon 
which covers both these points. 

But if I may, your Honor, I mentioned in passing 
in the argument at the close of plaintiffs’ case, it is 
a rather celebrated case of Wood against Lucy, Lady 
Dutf-Gordon which was Judge Cardoze’s decision 
in the Court of Appcals and although it is an old 
case, it speaks with what I regard as the progressive 
view of contract law. 

Just briefly, if I may read this to you: 


‘The defendant insists however that it lacks the 
elements of a contract. She says plaintiff does not 
bind himself to anything. It is true that he does not 
promise in so many words that he will use reasonable 
efforts to place the defendant’s endorsement and 
market her designs.”’ 


That, I submit, your Honor, is very close to what 
we have here. That is why there is this broad ques- 
tion as to what kind of distributorship it must be, 
and waere it should be located. Ti is a matter of 
using reasonable efforts. 

And then the Court goes on to say: 


(658) ‘‘It is true that he does not promise in so 
many words that he will use reasonable efforts to 
place the defendant’s endorsement and market her 
designs. We think, however, that such a promise is 
fairly to be implied. The law has outgrown its prim- 
itive stage of formalism when the precise word was 
the sover:v1 talisman and every slip was fatal. It 
takes a broader view today. The promise may be 
lacking and yet the whole writing may be ‘instinct 
with an obligation’ is imperfectly expressed.’’ 
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That was in 1917. 

The Court: I know the case, I studied that in 
law school. 

Mr. Hoffmann: May I apply the same type of 
thinking here. Assuming that the jury were to find 
that the facts are as we have said they were. What 
do you have? 

You have two businessmen who have known each 
other many years, who trusted each other. You 
heard Yogman’s testimony about what a fine gentle- 
man Lee was and Lee said in effect, ‘‘Take care of 
my boys, we will make the deal.’’ That is all. 

What is that in terms of vagueness? No two men 
could better unde.stand each other than Lee and 
Yogman. Yogman knew it didn’t mean a $50 million 
distributorship, that would be beyond means. He 
said in effect that some of (659) these distributor- 
snips were out of line. 

Our witnesses show the kinds they were inter- 
ested in and there were many which were trans- 
ferred as the evidence shows. 

Now, it wasn’t necessary that there be a commit- 
ment as to the precise size of the house, as to the 
precise location of the house, as to the precise price 
for the house. It was enough in that the men in 
good faith had known each other said this is the way 
we will work it out. 

Now, we look to this, your Honor, not in the same 
way as we would, I think, if they were strangers to 
each other and if the situation were different in 
terms of arm’s length bargainers selling a used ear. 

Some terms are defined by implication. They 
don’t have to be spelled. An example is performance 
within a reasonable time. There isn’t much doubt 
in the cases that you imply such a term. 


44la 
Colloquy v 


Some terms in this contract were defined by 
reference to Capitol City. The distributorship 
should be similar, comparable in some way to what 
their half interest in Capitol City represents. 

The Court: What is your position on specific 
performance in this case? 

(660) Mr. Hoffmann: Your Honor, I am pre- 
pared at this time to withdraw the claim for specific 
performance. 

The Court: I would have dismissed it anyway. 

Mr. Hoffmann: The complaint was drawn sev- 
eral years ago and there is no longer any desire for 
specific performance. Perhaps I should have added 
this and said so. I just hadn’t come to it yet. But 
surely we consent if that means anything, to the 
withdrawal of this charge. 

Now, I think that we are talking about mixed 
questions of law and fact which can well be governed 
by your Honor’s instructions to the jury and I think 
that the defendant can be protected if the jury is 
given this question. 

The Court: I haven’t gone over your memoran- 
dum. Frankly, I am sure that the defendant hasn’t 
had a chance really to go over it although it doesn’t 
seem to be much different than the one you submitted 
at the close of plaintiffs’ case. 


* * e 


(661) If there are any additional requests to 
charge I will be happy to receive them. 

Mr. Flinn: Would defendani have an opportu- 
nity (662) tomorrow morning before you charge 
to look at the charge to note any objections for the 
record? 

The Court: I will tell you what I am going to 
charge. 
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Plaintiffs’ proposed charge is 1 through 10 are 
charged in substance. 

11 is not charged. 

By substance, I cover the law and I don’t accent 
what is favorable to one side as against what is 
favorable to the other side. When I say charged in 
substance, I charge the subject requested. 

1 through 10 are charged in substance. 

11 I haven’t charged. 

12 I have not charged, the first part of 12. The 
first three sentences in 12. I have charged the bal- 
ance in substance. 

13 I have charged in substance. 

Likewise 14, 15, 16, 17, 18 and 19. 

20 I have charged except for judicial notice. I 
don’t know what I took judicial notice of in this 
case, 

21 is charged in substance except for the matter 
of the presumptions. 

22 is not charged. 

23 and 24 are charged in substance. 

(663) 25 is not charged. I tell the jury that they 
ean ask for the exhibits. There are not many ex- 
hibits. 

26, 27 and 28 are charged in substance. 

29 is not charged. 

30 through 33 are charged in substance. 

34 through 62 are not charged. Those are the 
antitrust claims. 

63 through 67 I charge in substance. 

68 I am not charging. I see no need for a special 
form of verdict. It is only one claim here. 

With respect to defendant’s proposed charges: 

Charges 1 through 3 are charged in substance. 

4A and B are not charged. 
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5, 6 and 7 are charged in substance. 

Number 8, the first paragraph is charged in sub- 
stance. The second paragraph is charged in sub- 
stance. 

The last sentence of the second paragraph is 
charged as a contention, not handled as a principle of 
law. The fourth paragraph is charged in substance. 

8A I have charged everything exc nt the last 
sentence. 

A lot of matters I have eliminated which are mat- 
ters I assume the parties can take up in their summa- 
tions to the jury. They are perfectly appropriate 
there but for (664) me to highlight particular 
factors they should take into consideration with re- 
spect to particular instructions is I think—well, I 
don’t do it. 

Number 9 it is charged as a contention of the 
parties and not as a principle of law. 

10 is not charged. 

11 is charged in substance. 

12 through 14 are not charged. Those are anti- 
trust claims. 

15 is not charged. 

16 is charged in substance. 

17, 18 and 19 are charged in substance. 

20 is not charged because, as I indicated, there 
wouldn’t appear to be any necessity of a special ver- 
dict. There is only one claim before the jury. 

In other words, I charge principles of law and I 
may refer to the contentions of the parties but I 
don’t say in determining this you consider that. You 
ean say it but I don’t. 

Frankly, I have strong reservations about this 
ease but there is always a remedy if I am wrong 
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and maybe the best thing to do is let it go to the 
iury. 
Thank you, gentiemen. 


* * * 


(667) Mr. Hoffmann: Your Honor, because of 
my understanding of the rules, I now move on behalf 
of plaintiff for a directed verdict. The primary rea- 
son assigned is the failure of the defendants to offer 
proof as to most of the material, contentivns, mode 
by the plaintiff in the lawsuit. 

The Court: That’s a rather general motion but 
it is denied. 

Mr. Hoffmann: If your Honor please, { would 


like also to submit two objections to jury instruc- . 


tion. 

I do think, your Honor, in ‘he second one, the 
reference to the promised distributorship as being 
similar to Capitol City ought to be similar with 
the qualification about one-half, because the evidence 
established that the oral agreement was related ta 
the basic or principal transaction, and the @istrib- 
utorship which Seagram promised was for roughly 
half the price rather than similar to the whole thing 
that suggests 100 percent. 

(668) The Court: You are saying that you sub- 
mit that the evidence in fact establishes that the 
oral agreement itself was related to the basic prin- 
ciple of the transaction. That seems to ine you are 
assuming something which you admit to be a fact; 
you are saying that the evidence establishes it and 
I should so indicate in my charge, and I don’t accept 
that as being the case whatsoever. 

Mr. Hoffmann: Perhaps I have not stated my 
position too well. 
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We have contended that what is meant is one-half 
because of the one-half interest which the Lees had. 

The Court: I will consider that. 

Mr. Flinn: On behalf of the defendants, might 
I rote several objections to the proposed jury in- 
structions? 

The Court: Yes. 


* * * 


(673) Mr. Flinn: Your Honor, with respect to 
plaintiffs’ proposed instruction number 27, your 
Honor has indicated that you would so charge in 
substance. We object to that instruction on the 
ground that it, in essence, submits to the jury the 
question of the parol evidence rule, which we believe 
is properly a question of law for determination by 
the Court. 

Mr. Hoffmann: We believe that your discussion 
on the motion for summary judgment suggested that 
you thought that the matter in 27 was a jury ques- 
tion, and it is for this reason that we have included 
it in our requests to charge. 

The Court: I am saying that J am not throwing 
this case out on the basis of the parol evidence rule. 
That might happen at some later dais. I may be 
wrong in not doing it. I’m not sayiug that I would 
not find that the particular verdict would be such a 
verdict that it would !e impossible for a reasonable 
jury to so find. I wil. reserve on that. 

I have charged 2° in substance; I have not 
charged it in its precise terms. But I indicated my 
concern last night. J am going ahead with the pos- 
sible limitations that it might impose upon me in- 
sofar as a finding that the agreement was vague in 
its enforceability, or insofar as application (674) 
of the parol evidence rule was concerned. I did not 
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say that I was limited in any way in applying the 
standards in this circuit with respect to the matter 
of whether a reasonable jury could find that such a 
contract ever existed. That, I think, is where the 
matter rests. 

Mr. Flinn: Your Honor, referring next to plain- 
tiffs’ proposed instruction number 28, your Honor 
indicated last night that you would charge this in 
substance. We have, I think, basically only one ob- 
jection, in that the plaintiffs’ proposal number 28 
fails to spell out for the jury that to find a contract 
they must find that the alleged agreement to relocate 
the plaintiffs was entered into before the sale of 
Capitol City as the alleged consideration or partic- 
ipation for that. Basically, your Honor, what we 
are asking is that the jury should be given an in- 
struction. 

The Court: They will be so instructed. They 
will be so instructed emphatically that this condi- 
tion was imposed prior to the time of this contract. 

Mr. Flinn: For the record, we do object to the 
submission of the damage issues to the jury for rea- 
sons we spelled out before. 

The Court: I have noted that. 

Mr. Flinn: Now, turning just very briefly to the 
defendant’s proposed instructions, your Honor in- 
dicated (675) last night that defendant’s proposed 
instruction 9 will be changed to a statement of the 
contentions of the defendant. We object and urge 
that the content of our number 9 should be charged 
as a matter of law. We state the same position with 
respect to defendant’s proposed instruction num- 
ber 10. 

The Court: You are speaking of 9 and 10? 

Mr. Flinn: Yes, your Honor. 
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The Court: I think it is a matter of fact they 
could not comnel any of its independent distributors 
to sell to the plaintiffs. I think that, as I indicated 
to you last night, that is a matter for you to argue. 

Mr. Flinn: We have specific reference to the fact 
that plaintiffs’ answers to our interrogatories con- 
cede that we were not obligated under the alleged 
oral agreement to use any illegal means to deliver a 
distributorship to them, and we submit the independ- 
ent status of these distributors would prohibit our 
coercing them. 

The Court: You can argue that fact, but that 
does not make it a matter of law. 

Now, the next one was 10? 

Mr. Flinn: Yes, your Honor. 

The Court: There you are, in effect, saying that 
no matter whether a contract is too vague is for the 
jury and not for the Court? 

(676) Mr. Flinn: I certainly did not want to 
make that argument, because we do believe that it is 
clearly within the province of the Court. But we do 
believe that the jury should be charged, since the 
argument was made by the plaintiffs, that in view 
of the long-standing relationship between Harold 
Lee and Seagram, they can imply certain terms and 
conditions, they can infer certain terms and con- 
ditions from that relationship. 

We believe to the extent that the plaintiff makes 
that factual argument, the jury should be instructed 
that tney must be able to find sufficient terms and 
conditions representing the agreement of the parties. 

The Court: In order that there could be a meet- 
ing of the minds? 

Mr. Flinn: That may be a statement of what we 
are asking for, your Honor. I think your Honor 
sees the point. 
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The Court: I think that that is what you finaliy 
get. 

Mr. Flinn: Finally, one last housekeeping mat- 
ter, defendant’s proposed instruction number 8, we 
respectfully ask to withdraw the last paragraph in 
view of the state of the record at this trial at this 
moment. 

The Court: Number 8? 

(677) Mr. Flinn: Yes, your Honor. It may be, 
your Honor, that there is no problem, because you 
indicated last night that you were merely charging 
this instruction in substance, and not seeing the ac- 
tual form in which your Honor plans to instruct, it 
may be that there is no problem. 

The Court: All right. 

Mr. Flinn: The defendant has one last proce- 
dural matter. My co-counsel, who are much more 
alert than I am, pointed out that last night I was 
guilty of breach of omission with respect to the di- 
rected verdict which was urged upon the Court by 
the defendant. Specifically, your Honor will recall 
at the beginning of the testimony by the plaintiffs’ 
accountant, Mr. Sommer, we entered a continuing 
objection to all of his testimony on the ground that 
it was incompetent in that the damage theory that he 
was going to testify to was so vague and specu=tive 
as to not be competent. We would like to move to 
strike from the record all of his testimony on that 
ground, particularly in light of the fact that the 
hypothetical question which was put to Mv. Sommer 
and upon which he based all of his testimony, is not 
supported by the evidence in the record. 

Your Honor has a memorandum this morning on 
that point. 
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The Court: Ihave that. Iwill reserve on (678) 
inat, and I will reserve on the renewed motion. 
Mr. Flinn: Thank you. 


* * 


(754) (Jury in box.) 


a * * 


My function at this point in the trial is to in- 
struct you as to the law, and it is your duty to accept 
(755) these instructions as to the law and to apply 
them to the facts as you find the facts to Le. 


* * * 


(760) By this time, you are familiar with the 
identity of the parties. There are three plaintiffs: 
Harry 8S. Lee, deceased—represented here by his 
estate, and Harold Lee’s (761) sons—Lester and 
Erie Lee. These plaintiffs collectively own 50 per- 
cent of the stock of the company called Capitol City 
Liquor Company, Inc., a Washington, D.C. distribu- 
tor of alcoholic beverages. The defendant is Joseph 
E. Seagram and Sons, Inc., a corporation that man- 
ufactures and nationally distributes alcoholic bever- 
ages. 

The fact that a defendant is a corporation should 
not enter into your considerations. This ease should 
be considered and decided by you as an activ be- 
tween persons of equal standing in the community. 
The law does not distinguish between parties on the 
basis of wealth; all parties stand equal before the 
law and are to be dealt with as equals in a court of 
justice. In other words, corporations are to be con- 
sidered in the same standings as persons. The de- 
fendant in this case is entitled to the same fair and 
unprejudicial treatment that any individual would 
receive under like circumstances. 
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Now, another point you should keep in mind is 
that a corporation, like the defendant, can only act 
through its directors, officers, and employees or 
other agents. The law, therefore, holds the corpora- 
tion responsible for all lawful acts, if any, of its 
directors or officers or employees or other agents, 
provided such acts are done within the scope of their 
authority. 

Ld * * 

(762) The three plaintiffs seek to recover dam- 
ages for a claimed breach of an oral contract. They 
allege that this oral contract provided that they 
would sell their interest in their distributorship if 
the defendant in return would provide them within 
a reasonable time with a another Seagram distrib- 
utorship whose purchase price would roughly equal 
that amount of capital they obtained for selling their 
interest in Capitol City and which would be located 
in a place acceptable to plaintiffs. 

Now, there is no dispute between the parties that 
there was an agreement by which plaintiffs would 
sell their interest in their disi:ibutorship, and, in- 
deed, there is a written agreement to that effect. 
However, defendant denies that the alleged promise 
to provide plaintiffs with another distributorship 
either as inducement for plaintiffs’ selling (763) 
their interest or in return for plaintiffs’ promise to 
sell their interest was ever made. In other words, 
defendant contends that it never made the oral 
agreement which plaintiffs contend it made, so that 
it had no legal obligation to obtain such a distribu- 
torship for plaintiffs. 

Defendant claims, instead, that without any legal 
obligation, in response to requests by plaintiffs, it 
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said it would try to assist plaintiffs in finding a new 
distributorship. 

For plaintis to establish that defendant is liable 
to them for damages resulting from breach of that 
alleged oral contract, plaintiffs have the burden of 
establishing by a preponderance of the evidence each 
of the following elements: 

First, that there was an agreement between plain- 
tiffs and defendant: 

Second, the ple utiffs performed their obiigations 
under that contract; 

Third, that defendant failed to perform its ob- 
ligations under that agreement, and 

Fourth, that plaintiffs suffered damages as a 
result. 

Let me discuss each of these elements more 
specifically. 

(764) As I just explained, Plaintiffs contend 
that they entered into an oral agreement with de- 
fendant which provided that if they agreed to sell 
their interest in Capitol City, defendant in return, 
within a reasonable time, would provide the plain- 
tiffs a Seagram distributorship whose price would 
require roughly an amount equal to the capital ob- 
tained by the plaintiffs for the sale of their interest 
in Capitol City, and which distributorship would be 
in a locatino acceptable to plaintiffs. So, in order 
for you to find for the plaintiffs on the breach of 
contract claimed you must first find by a preponder- 
ance of the evidence that there was such an agree- 
ment between the parties. 

The agreement, if any, need not have been made 
in express language; it may be implied from the con- 
duct of the parties. It is not enough, however, that 
plaintiffs hoped or expected that defendants would 
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previde a distributorship for them. Therefore, in 
order for plaintiffs to prevail on their claim for 
breach of contract, you must first find by a pre- 
ponderance of the evidence either that: 

(1) Defendant said in express language that if 
plaintiffs would se}! their interest in Capitol City, 
defendant in return would provide for them a 4is- 
tributorship financially and geographically aecept- 
able to them; or 

(2) For selling their interest in Capitol City, 
(765) plaintiffs made clear to defendant, if plain- 
tiffs did sell their interest, defendant in return would 
be required to provide them with an acceptable dis- 
tributorship, and that, thereafter, by purchasing 
Capitol City, defendant conducted itself in such a 
manner fhat it assent to that condition may fairly 
be inferred. 

In determining whether defendant agreed or as- 
sented, either in express language or by its cor luct, 
that if plaintiffs sold their interest in Capitol City, 
defendant in return would provide them with an ac- 
ceptable distributorship, you should consider all of 
the evidence in the case relating to that issue. 

Since plaintiffs contend that the promise to pro- 
vide them with another distributorship as a condi- 
tion te their agreement to sell their interest in Cap- 
itol City,—in other words, since plaintiffs contend 
that their entry into the written agreement to sell 
Capitol City was dcne in reliance upon the alleged 
promise by defendant to find plaintiffs a new dis- 
tributorship—you may not infer the existence of 
that promise from any evidence which relates solely 
to expressions of the commitment by defendant to 
find the plaintiffs a new distributorship made after 
plaintiffs sold their interest in Capitol City. 
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In other words, proof of the alleged oral agree- 
ment ‘766) should be based upon that portion of 
the evidence that relates to the statements made and 
the acts done either before or at the time plaintiffs 
agreed to sell their interest in Capitol City. 

Now, plaintiffs contend that the relationship of 
Harold Lee to defendant was such as to lead to the 
reasonable inference that the alleged oral agreement 
was made even though it was never set forth in writ- 
ing and even though the particulars, such as cost of 
locations, may not have been spelled out in detail. 
Defendent, on the other hand, contends that, since all 
of the other agreements of the parties were put into 
writing, it is reasonabie to infer that the terms of 
this alleged agreement would also have been set 
forth in a writing. You may consider these conten- 
tions, together with all cf the other evidence in the 
ease relevant to the issue, in determining whether 
the alleged agreement was made. 

And, if you find the oral agreement containing 
the terms that plaintiffs contend that it contained or 
made, you are to consider that agreement just as 
binding as if it had been put into writing. A promise 
of that kind, if you find that such a promise was 
made, need not have been put into writing to make 
it levally binding. 

Defendant further contends that proof of the ex- 
istence of the alleged oral agreement cannot be es- 
tablished (767) because the defendagt could not 
compel other distributors to sell their distributor- 
ship to plaintiffs, and that even if one of its distrib- 
utors were wiling to sell its distributorshiy, Gefend- 


ant cecal: aot dictate the price or any other ‘terms 
for the sale of such distributorship. If you find that 
defendant could not have compelled its distributors 
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to sell their distributorships, you may consider that 
finding, together with all the other evidence relating 
to that issue, in determining whether the alleged oral 
agreement was made. 

In sum, if you find by a preponderance of the 
evidence that defendant either in express language 
or by its conduct promised that ii would provide 
an acceptable distributorship to piaintiffs, within a 
reasonable time in return for plaintiffs selling their 
interest ir. Capitol City, then you must go on to con- 
sider the next element of plaintiffs’ claim for breach 
of contract. 

Tf, on the other hand, you find that plaintiffs have 
not sustained their burden of proof on this element 
of their claim, then your verdict on this claim must 
be for the defendant. 

If you find that plaintiffs have proved by a pre- 
ponderance of the evidence that there was an oral 
agreement containing the terms which plaintiffs con- 
tend it contained, you must next consider whether 
plaintiffs have established by (768) a preponder- 
ance of the evidence that they performed their part 
of the agreement. The part of the agreement which 
plaintiffs contend they were obligated to perform is 
the promise to sell their interest in the Capitol City 
distributorship. 

Since both plaintiffs and defendant agree that 
there was written agreement to sell Capitol City, and 
that plaintiffs performed their duties under that 
written agreement—since there is no dispute as to 
this element of plaintiffs’ cluim—-you may go on to 
consider the ‘hird element of the plaintiffs’ claim. 

The third element which the plaintiffs must es- 
tablish by a preponderance of the evidence is that 
the defendant, in fact, breached its promise, that is, 
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that defendant failed to perform that which it al- 
legedly promised to do. The promise which plain- 
tiffs allege defendant failed to perform was that it 
would find a second acceptable distributorship for 
plaintiffs within a reasonable time. Of course, if 
you do not find that defendants promised to do so, 
then the defendant’s failure to do so would not be 
a breach of a legal obligation. If, on the other hand, 
you find that defendants made such a promise, then 
its failure to live up to that promise would constitute 
a breach. 

As to the fourth element, the fact of injury, 
(769) if you find that plaintiffs have proved by a 
preponderance of the evidence that the parties en- 
tered into an oral agreement containing the terms 
that plaintiffs contend it contained, and that the de- 
fendant has failed to perform the promises allegedly 
made to plaintiffs, then you should next consider 
whether plaintiffs have established by a preponder- 
ance of the evidence that they suffered injury as a 
direct and natural result of the alleged breach, in 
the ordinary course of events. 

Now, plaintiffs allege that they sustained injury 
in two respects: First, they contend as a direct and 
natural result of the alleged breach they incurred ad- 
ditional taxes; second, they contend that as a direct 
and natural result of the alleged breach they suf- 
fered lost profits and lost compensations in the form 
of salary and benefits. Therefore, plaintiffs have 
the burden of proving by a preponderance of the 
evidence that they suffered injury in any or all of 
those respects and that the injury was a direct and 
natural result of the alleged breach, in the ordinary 
course of events. 
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If you find that plaintiffs have failed to estab- 
lish by a preponderance of the evidence either that 
they were injured or that their injury was a direct 
and natural result of the alleged breach, then you 
must find for the defendant. 

(770) If, however, you decide that plaintiffs 
have established by a preponderance of the evidence 
each of the elements I have discussed with you, then 
you will next consider the measure of damages. 

My charge to you on the law of damages must 
not be taken as an intimation that you should decide 
for plaintiffs on this breach of contract claim. It is 
for you to decide on the evidence presented and the 
rules I have given you on the elements of a breach 
of contract claim whether plaintiff is entitled to 
recover from defendant on that claim. If you find 
that plaintiffs are entitled to recover from defend- 
ant on this claim, then you must render a verdict in 
a sum of money which will justly and fairly com- 
pensate them for any injury which you have found 
to have been direct and natural result of defendant’s 
breach. 

Now, the basic principal of damages in a contract 
action, such as this one, is to indemnify a plaintiff 
for the gains prevented and the losses sustained by a 
defendants breach, to leave him no worse, but in no 
better position than he would have been had the 
breach not occurred. 

So, with respect to each claim of injury that you 
have found by a preponderance of the evidence to 
have been a direct and natural result of defendant’s 
breach—and here I am speaking of the claims of 
injury consisting of payment (771) of additional 
taxes and injury consisting of loss of income—you 
must determine the reasonable value of the injury. 
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From the sum thus arrived at, you will then deduct 
such amount, if any, as from the evidence you find 
fairly measures the benefit to plaintiffs resulting 
from the fact that plaintiffs were freed to engage 
their services and capital in other situations during 
the time they would otherwise have been engaged in 
the management of an investment in the alleged 
promised distributorship. 


* * * 


(777) Counsel may approach the bench. 


(At the side bar.) 


Mr. Flinn: Your Honor, I have additional objec- 
tions that I did not make beforehand. My primary 
concern is the motion as to the second half of de- 
fendant’s proposed request number 9. 

The Court: Yes. 

Mr. Hoffmann: No exceptions. 
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